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centre�on�all�aspects�of�sexual�violence,�with�a�proven�capacity�in�
strategic� leadership� including� contributing� and� advising� on� the�
necessary� infra�structure� for�a�national� response� to�all� aspects�of�
sexual�violence.�
�
�
�
�
�
�
�
�
�
�
�
�



�
�
�
�
�
�
�
�
�
�

ABOUT�THE�AUTHORS�

�
Conor�Hanly�is�a�Lecturer�in�the�School�of�Law,�NUI�Galway.�
�
Deirdre� Healy� is� IRCHSS� Post�Doctoral� Fellow,� Institute� of�
Criminology,�University�College�Dublin.�
�
Stacey� Scriver� is� a� Post�Doctoral� Researcher,� Women’s� Studies�
Centre,�School�of�Political�Science�and�Sociology,�NUI�Galway.�
�



�
�
�
�
�
�
�
�
�
�
�
�

RAPE�AND�JUSTICE�� �����������������
IN�IRELAND�

�
�
�
�

Conor�Hanly�
Deirdre�Healy�
Stacey�Scriver�

�
�
�
�
�
�
�
�
�
�
�

The�Liffey�Press�



�
Published�by�

The�Liffey�Press�
Ashbrook�House,�10�Main�Street�

Raheny,�Dublin�5,�Ireland�
www.theliffeypress.com�

�
�

©�2009�Rape�Crisis�Network�Ireland�
�
�

A�catalogue�record�of�this�book�is�
available�from�the�British�Library.�

�
�

ISBN�978�1�905785�74�2�
�
�

All�rights�reserved.�No�part�of�this�publication�may�be�reproduced�
or�transmitted�in�any�form�or�by�any�means,�including�photocopy�

ing�and�recording,�without�written�permission�of�the�publisher.�
Such�written�permission�must�also�be�obtained�before�any�part�of�
this�publication�is�stored�in�a�retrieval�system�of�any�nature.�Re�

quests�for�permission�should�be�directed�to�The�Liffey�Press,�
Ashbrook�House,�10�Main�Street,�Raheny,�Dublin�5,�Ireland.�

�
�

Printed�in�the�Republic�of�Ireland�by�Colour�Books.�
�
�



�

CONTENTS�

List�of�Tables�and�Figures ....................................................................... xi�
Acknowledgements................................................................................. xv�
Preface ................................................................................................... xix�
Executive�Summary ............................................................................xxiii�

Chapter�1:�Introduction ....................................................................... 1�
Defining�Rape ........................................................................................ 1�
Overview�of�the�Criminal�Process�in�Ireland .................................... 4�
Attrition�and�the�Effectiveness�of�the�Criminal�Process .................. 7�
Rape�and�the�Criminal�Process�–�Attempts�at�Reform................... 10�
Terminology ......................................................................................... 12�

Chapter�2:�The�Current�State�of�Knowledge:�Rape�and�
Attrition�in�the�Legal�System ........................................................... 15�
Rape�Myths........................................................................................... 15�

False�Accusations ............................................................................. 16�
The�‘Real�Rape‘�Stereotype............................................................... 19�
Rape�Supportive�Attitudes ............................................................... 29�
Prevalence�of�Rape�Myths ................................................................ 31�

Reporting�Rape� ................................................................................... 34�
Theoretical�Models�of�Decision�Making .......................................... 35�
The�Decision�to�Report..................................................................... 37�
Informal�Support�Seeking ................................................................ 43�
Contact�with�Police .......................................................................... 43�

�



� Rape�and�Justice�in�Ireland�vi�

Prosecuting�Rape ................................................................................. 47�
Formal�Legal�Issues�–�Defining�the�Act�of�Rape .............................. 49�
The�Impact�of�the�Jury�on�the�Prosecutorial�Decision...................... 52�
Case�Characteristics ......................................................................... 54�
Complainant�and�Defendant�Characteristics ................................... 63�

The�Trial�Process.................................................................................. 70�
Evidentiary�Difficulties.................................................................... 70�
Unduly�Harsh�and�Discriminatory�Procedural�Rules�at�Trial........ 72�
Juries................................................................................................. 88�
Sentencing........................................................................................ 98�
Delay .............................................................................................. 107�

Chapter�3:�Methodology.................................................................. 109�
Overview�of�the�Research�Design ................................................... 109�
Participation�in�the�Study................................................................. 110�
Strand�I:�Reporting�Rape�–�Methods�and�Tools ............................ 111�

Procedures ...................................................................................... 111�
Instruments.................................................................................... 112�
Limitations ..................................................................................... 118�

Strand�II:�Prosecuting�Rape:�Methods�and�Tools.......................... 119�
Questionnaire................................................................................. 119�
Follow�Up�Questionnaire............................................................... 119�
Tools�of�Analysis ............................................................................ 120�
Limitations ..................................................................................... 120�

Strand�III:�The�Trial�Process�–�Methods�and�Tools ....................... 121�
Trial�Court�Records........................................................................ 122�
Trial�Court�Transcripts.................................................................. 124�
Limitations ..................................................................................... 125�

Chapter�4:�Reporting�Rape.............................................................. 127�
The�Sample ......................................................................................... 127�

Age ................................................................................................. 127�
Location� ......................................................................................... 128�
Employment�Status........................................................................ 129�



Contents� vii�

Living�Arrangements ..................................................................... 129�
Case�Status..................................................................................... 130�

Characteristics�of�Rape ..................................................................... 131�
Age�at�Time�of�Assault................................................................... 131�
Location�of�Assault......................................................................... 132�
Victim�Offender�Relationship ........................................................ 133�
Verbal�Threat/Use�of�Force............................................................. 135�
Victim�Resistance ........................................................................... 135�
Physical�Injury............................................................................... 136�
Alcohol�Use .................................................................................... 137�

Charting�the�Pathway�to�Justice ...................................................... 139�
Reasons�for�Not�Reporting............................................................. 140�
Reasons�for�Reporting .................................................................... 148�
Delayed�Reporting.......................................................................... 156�
Victim�Withdrawal......................................................................... 157�
Informal�Support�Networks ........................................................... 162�
Response�from�Gardaí .................................................................... 163�
Garda�Investigation�and�Follow�up ............................................... 172�
Summary�and�Conclusion.............................................................. 181�

Follow�up�Survey .............................................................................. 184�
General�Health�Questionnaire�(GHQ�12) ..................................... 184�
Post�Traumatic�Life�Change�Questionnaire .................................. 185�
Post�traumatic�Stress�Disorder�Symptom�Scale�Self�Report�

(PSS�SR).................................................................................. 186�
Levenson’s�Locus�of�Control�Test................................................... 187�
Time�and�Recovery ......................................................................... 190�
Discussion ...................................................................................... 192�

The�Qualitative�Interview ................................................................ 195�
The�Initial�Decision�to�Report........................................................ 196�
The�Importance�of�Privacy ............................................................. 200�
Sensitivity�of�the�Gardaí ................................................................ 201�
The�Influence�of�the�Media ............................................................. 202�
The�Impact�of�the�Decision�to�Report ............................................. 203�
Dealing�with�the�Gardaí................................................................. 205�



� Rape�and�Justice�in�Ireland�viii�

Experience�with�the�Legal�System�................................................. 208�
The�Impact�of�the�Rape ................................................................... 209�
Victim�Recommendations............................................................... 213�
Conclusion...................................................................................... 216�

Chapter�5:�Prosecuting�Rape........................................................... 219�
Describing�Rape................................................................................. 220�

Case�Characteristics ....................................................................... 220�
Complainant/Suspect�Relationship ................................................ 220�
National�Distribution�of�Rape�Cases�............................................. 221�
Other�Characteristics ..................................................................... 223�
Complainant�Characteristics.......................................................... 224�
Suspect�Characteristics .................................................................. 226�
Aggravating�and�Consent�Features ............................................... 228�
Risk�Factors .................................................................................... 229�
Evidential�Factors .......................................................................... 231�
Prosecutions�for�Rape�in�Ireland .................................................... 232�

Influential�Factors�in�the�Decision�to�Prosecute� ........................... 233�
Offence�Location............................................................................. 233�
Complainant�Characteristics.......................................................... 233�
Suspect�Characteristics .................................................................. 234�
Intoxication .................................................................................... 235�
Aggravating�and�Consent�Features ............................................... 236�
Risk�Factors .................................................................................... 239�
Evidentiary�Factors ........................................................................ 242�
Reason�not�to�Prosecute ................................................................. 243�

Withdrawing�the�Complaint............................................................ 243�
Who�Withdraws? ........................................................................... 243�
Reason�for�Withdrawal................................................................... 245�
The�Effect�of�a�Delay�on�Withdrawal ............................................. 248�

False�Reports ...................................................................................... 249�
Discussion........................................................................................... 250�
Conclusion�and�Recommendations ................................................ 256�
�
�



Contents� ix�

Chapter�6:�The�Trial�Process........................................................... 259�
The�Trial�Court�Records ................................................................... 259�

The�Parties...................................................................................... 259�
The�Allegations�of�Rape.................................................................. 268�
The�Legal�Process ........................................................................... 277�

Discussion�and�Recommendations ................................................. 317�
The�Parties...................................................................................... 317�
The�Case�Characteristics ................................................................ 318�
Bail ................................................................................................. 321�
Juries .............................................................................................. 325�
Attrition ......................................................................................... 328�
Sentencing...................................................................................... 329�
Delay .............................................................................................. 334�
Victims’�Rights............................................................................... 336�

The�Trial�Transcripts ......................................................................... 338�
Order�and�Nature�of�the�Evidence ................................................. 339�
The�Complainant’s�Evidence.......................................................... 340�
The�Defendant’s�Case..................................................................... 345�
The�Judge’s�Charge......................................................................... 347�
Sentencing�Factors ......................................................................... 348�

Discussion�and�Recommendations ................................................. 353�
The�Nature�and�Severity�of�the�Complainant’s�Ordeal.................. 353�
Protecting�the�Complainant ........................................................... 354�

Chapter�7:�Conclusion...................................................................... 359�
Summary�of�the�Study ...................................................................... 359�

Purpose........................................................................................... 359�
Profile�of�Rape�in�Ireland ............................................................... 359�
Operation�of�the�Criminal�Justice�System...................................... 360�
Causes�of�Attrition�in�Ireland ........................................................ 362�

Dealing�with�Attrition....................................................................... 365�
The�Way�Forward.............................................................................. 368�
�
�
�



� Rape�and�Justice�in�Ireland�x�

Appendix�1:�Ethical�Guidelines............................................................ 373�
Appendix�2:�Survey�Questionnaire...................................................... 375�
Appendix�3:�DPP�File�Survey.............................................................. 401�
Appendix�4:�Withdrawal�of�Complaint�Supplementary�

Questionnaire.................................................................................... 407�
Appendix�5:�Rape�Trial�Records�Questionnaire................................... 409�
Appendix�6:�Trial�Transcripts.............................................................. 423�
Bibliography ......................................................................................... 431�
Index..................................................................................................... 471�



�

LIST�OF�TABLES�AND�FIGURES�

Tables�

2.1�Stranger�Rapes ............................................................................... 22�
2.2�Location�of�Rape�Incidents� .......................................................... 22�
2.3�Stereotype�versus�Truth................................................................ 28�
2.4�Average�Sentences�in�England�and�Wales ............................... 102�
2.5�Average�Sentences�in�Victoria ................................................... 102�
2.6�Average�Sentences�in�New�Zealand ......................................... 102�
2.7�Sentences�for�Rape�Imposed�in�Ireland .................................... 104�
2.8�Ordinary�Sentence�Characteristics ............................................ 105�
2.9�Severe�Sentence�Characteristics................................................. 106�
2.10�Condign�Sentence�Characteristics ........................................... 106�
2.11�Average�Delays,�by�Jurisdiction .............................................. 108�

3.1�Review�of�Cases�Received�by�Central�Criminal�Court........... 124�

4.1�Age�at�Time�of�Survey ................................................................ 127�
4.2�Current�County�of�Residence..................................................... 128�
4.3�Employment�Status ..................................................................... 129�
4.4�Living�Arrangements .................................................................. 130�
4.5�Age�at�Time�of�Assault................................................................ 132�
4.6�Location�of�Assault...................................................................... 133�
4.7�Relationship�to�Offender ............................................................ 134�
4.8�Use�of�Physical�Force�or�Threats ............................................... 135�
4.9�Victim�Resistance......................................................................... 136�
4.10�Physical�Injuries ......................................................................... 137�
4.11�Alcohol�Use�by�Victim .............................................................. 137�



� Rape�and�Justice�in�Ireland�xii�

4.12�Alcohol�Use�by�Offender .......................................................... 138�
4.13�Victim’s�Role�in�Attrition.......................................................... 140�
4.14�Reasons�for�Not�Reporting ....................................................... 140�
4.15�Reasons�for�Reporting............................................................... 149�
4.16�Timing�of�the�Complaint .......................................................... 156�
4.17�Reasons�for�Delay� ..................................................................... 157�
4.18�Reason�for�Considering�Withdrawing�a�Rape�

Complaint ..................................................................................... 159�
4.19�Source�of�Pressure�to�Drop�Rape�Complaint ......................... 161�
4.20�Formal�and�Informal�Sources�of�Support�.............................. 162�
4.21�Where�Statement�was�Made..................................................... 164�
4.22�Gender�of�Interviewing�Officer ............................................... 165�
4.23�Manner�of�Interviewing�Officer............................................... 166�
4.24�Garda�Obligations ..................................................................... 173�
4.25�Reasons�for�satisfaction............................................................. 176�
4.26�Reasons�for�Dissatisfaction....................................................... 178�
4.27�High/Low�GHQ�Scores�and�the�Stage�of�Attrition ............... 185�
4.28�Furthest�Point�of�Attrition ........................................................ 192�

5.1�Nationality�of�Suspects ............................................................... 226�
5.2�Defence�Offered�by�Suspects ..................................................... 228�
5.3�Evidence�and�the�Decision�to�Prosecute................................... 242�

6.1�Gender�of�the�Complainants ...................................................... 260�
6.2�Complainants’�Ages .................................................................... 260�
6.3�Age�Bands�of�the�Complainants ................................................ 261�
6.4�Complainants’�Employment�Status .......................................... 261�
6.5�Complainants’�Employment,�by�Industry ............................... 262�
6.6�Defendants’�Ages......................................................................... 264�
6.7�Age�Bands�of�Defendants ........................................................... 264�
6.8�Defendants’�Ages......................................................................... 265�
6.9�Age�Bands�of�Defendants ........................................................... 266�
6.10�Relationship�between�Defendants�and�Complainants ......... 269�
6.11�Location�of�the�Rapes ................................................................ 270�
6.12�Timing�of�the�Incidents� ............................................................ 271�
6.13�Complainants’�Consumption�of�Alcohol,�in�Standard�

Drinks.......................................................................................... 272�



List�of�Tables�and�Figures� xiii�

6.14�Defendants’�Consumption�of�Alcohol,�in�Standard�
Drinks.......................................................................................... 273��

6.15�Physical�Injuries�Reported�by�Complainants ........................ 274��
6.16�Authorship�of�Victim�Impact�Statements............................... 275�
6.17�Issues�Mentioned�in�Victim�Impact�Statements .................... 276�
6.18�Levels�of�Bail .............................................................................. 281�
6.19�Levels�of�Sureties ....................................................................... 282�
6.20�Dominance�of�Juries,�by�Gender.............................................. 287�
6.21�Frequency�of�Male/Female�Breakdown�of�Juries .................. 288�
6.22�Employment�Status�of�Jurors ................................................... 288�
6.23�Employment�of�Jurors,�by�Industry ........................................ 289�
6.24�Employment�Status�of�Jury�Foremen...................................... 290�
6.25�Employment�of�Jury�Foremen,�by�Industry........................... 291�
6.26�Frequency�of�Deliberation�Times ............................................ 292�
6.27�Results�of�Jury�Deliberations�on�Rape�Charges .................... 294�
6.28�Results�of�Jury�Deliberations�on�Lesser�Sexual�and��

Non�Sexual�Charges ................................................................. 295�
6.29�Results�of�Jury�Deliberations�on�Charges�of�Rape�under�

Section�4 ...................................................................................... 296�
6.30�Results�of�Jury�Deliberations�on�Rape�Charges,�by�

Gender�Dominance ................................................................... 297�
6.31�Results�of�Charges,�by�Defendant ........................................... 299�
6.32�Attrition,�by�Defendant............................................................. 300�
6.33�Attrition,�by�Charge .................................................................. 302�
6.34�Range�of�Sentences�Imposed�for�Rape.................................... 303�
6.35�Range�of�Sentences�by�Charge,�Trial�and�Guilty�Plea .......... 303�
6.36�Frequency�of�Sentences............................................................. 305�
6.37�Range�of�Suspension�Periods................................................... 308�
6.38�Frequency�of�Suspension�Periods ........................................... 308�
6.39�Effect�of�Suspension�Periods.................................................... 310�
6.40�Periods�of�Post�Release�Supervision....................................... 311�
6.41�Frequency�of�Supervision�Periods .......................................... 312�
6.42�Mention�of�Defendant�or�Sentencing�in�Victim�Impact�

Statements .................................................................................. 314�
6.43�Median�Time�Periods,�by�Stage ............................................... 317�
6.44�Average�Sentences�for�Rape,�by�Jurisdiction......................... 330�



� Rape�and�Justice�in�Ireland�xiv�

6.45�Delays,�by�Study ........................................................................ 335�
6.46�Elements�of�Transcripts�Available .......................................... 339�
6.47�Separate�Representation�Sought,�2002�2005 .......................... 341�
6.48�Questions�on�Behaviour............................................................ 344�
6.49�The�Primary�Defence�Strategy ................................................. 346�
6.50�Mitigating�Factors�Highlighted�by�Defence�Counsel ........... 349�
6.51�Mitigating�Factors�Identified�by�Judiciary ............................. 351�
6.52�Aggravating�Factors�Identified�by�Judiciary ......................... 352�

Figures�

4.1�Life�Changes�and�the�Stage�of�Attrition ................................... 186�
4.2�Internality�and�the�Stage�of�Attrition........................................ 188�
4.3�Powerful�Others�and�the�Stage�of�Attrition ............................. 189�
4.4�Chance�and�the�Stage�of�Attrition ............................................. 190�
4.5�PTSD�and�the�Passage�of�Time .................................................. 191�

5.1�Complainant/Suspect�Relationship........................................... 221�
5.2�Frequency�of�Rape�Offences�by�County................................... 223�
5.3�Outcome�of�Cases�Received�by�Central�Criminal�Court,�

2000�2004....................................................................................... 232�
5.4�Comparison�of�Suspect�and�Complainant’s�Levels�of�

Intoxication................................................................................... 235�
5.5�Complainant/Suspect�Relationship�and�the�Use�of�

Physical�Force .............................................................................. 237�
5.6�Complainant/Suspect�Relationship�and�the�Use/Threat�of�

a�Weapon ...................................................................................... 238�
5.7�Complainant/Suspect�Relationship�in�Withdrawn�

Complaints� .................................................................................. 245�
5.8�Primary�Stated�Reason�for�Withdrawal�of�Complaint ........... 246�
5.9�Secondary�Reason�for�Withdrawal�of�Complaint ................... 247�

6.1�Defendants’�Background�Factors .............................................. 267�
6.2�Forensic�Tests�Conducted�in�Rape�Cases ................................. 279�
6.3�Bail�Conditions............................................................................. 283�
6.4�Attrition,�by�Defendant............................................................... 301�



�

ACKNOWLEDGEMENTS�

This�was�a�hugely�complex�project�that�required�the�breaking�of�a�
great�deal�of�new�research�ground.�The�Law�School�at�NUI�Gal�
way� relished� the� challenge� of� bringing� it� to� a� successful� conclu�
sion.� Regardless� of� our� best� efforts,� however,� the� project� would�
never�have�been�completed�had�we�not�received�the�support,�as�
sistance� and� encouragement� of� a� large� number� of� people.� We�
would� like� to� take� this�opportunity� to�publicly�acknowledge�our�
debt� to� all� of� the� following� people� and� organizations� for� all� of�
their�help.�

Strand�I�required�the�participation�of�a�large�number�of�people�
who� have� suffered� the� indignity� of� rape.� We� are� indebted� to� all�
those�who�trusted�us�enough�to�come�forward�and�complete�our�
questionnaires.� We� are� especially� grateful� to� those� people� who�
were�willing�to�relive�their�experiences�by�participating�in�the�in�
terview� stage�of� Strand� I� in� addition� to� completing� all� the�ques�
tionnaires.�We�would�also�like�to�acknowledge�those�members�of�
the�various�Rape�Crisis�Centres�who�assisted�in�the�difficult�proc�
ess�of�recruiting�participants.�

Strand�II�would�have�been�impossible�to�complete�without�the�
support� of� the�Director�of�Public�Prosecutions� and�his� staff.�The�
Director,� James� Hamilton,� and� the� Deputy� Director,� Barry�
Donoghue,� were� both� unstinting� in� their� support� from� the� very�
beginning�of�the�project�and�agreed�to�allow�us�indirect�access�to�
their� files.� They� also� agreed� to� deploy� the� research� resources� of�
their�office�to�assist�us.�Clara�Connolly,�Legal�Researcher,�was�of�
great� assistance� in� developing� the� questionnaire,� and� we� would�



� Rape�and�Justice�in�Ireland�xvi�

acknowledge� the� researchers� in� the� Office� of� the� DPP� who� com�
pleted� the� questionnaires:� Yvonne� Daly,� Colin� King,� Eimear�
Spain,�Mary�Rogan,�and�especially�Angela�Cleary.�Rebecca�Coen,�
Deputy� Head� of� the� Prosecution� Policy� Unit,� coordinated� the�
work�of� these�researchers,�answered�all�of�our�questions�and�en�
sured�that�we�fully�understood�the�operation�of�the�Office.�We�are�
also�grateful�to�Helena�Kiely,�Directing�Officer,�for�taking�the�time�
to�explain�the�mechanics�of�the�prosecutorial�role.�

Strand�III�required�the�support�of�the�judiciary�and�the�Courts�
Service.� We� are� grateful� to� the� Honourable� Mr.� Justice� John�
Murray,�Chief� Justice�of� Ireland,�and� the�Honourable�Mr.� Justice�
Richard� Johnson,� President� of� the�High� Court,� for� their� gracious�
permission� to� access� both� the� trial� transcripts� and� the� trial� court�
records,�respectively.�We�would�like�to�acknowledge�our�particu�
lar� debt� to� Nuala� McLoughlin,� Chief� Registrar� and� Director� of�
Operations� for� the�High�and�Supreme�Courts,� for�ensuring� truly�
outstanding� hospitality� in� addition� to� making� the� practical� ar�
rangements�for�our�access�to�the�Four�Courts.�We�are�grateful� to�
Frank� Lyons� for� setting� us� up� with� an� office� in� the� Four� Courts�
complex�without�which�this�part�of� the�project�would�have�been�
impracticable.� Liam� Convey,� Registrar� of� the� Central� Criminal�
Court,�and�Eamon�O’Dwyer�were�of�great�assistance�in�getting�us�
used� to� the� operations� of� the� Central� Criminal� Court.� Geraldine�
Manners,�Registrar�of� the�Court�of�Criminal�Appeal,� and�Sinead�
Hogan� did� all� they� could� to� help� us� locate� trial� transcripts.� We�
also�owe�a�great�deal� to�Aoife�Ní�Fhearghaíl�of�Doyle�Court�Re�
porters�for�arranging�access�to�more�trial�transcripts.�

We� would� like� to� acknowledge� Molin� Ryan,� Chief� Executive�
Officer�of�the�Legal�Aid�Board,�for�his�willingness�to�answer�our�
questions� and� supply� us� with� data� on� applications� for� separate�
legal� representation.� We� would� also� like� to� acknowledge�Profes�
sor� Ian� O’Donnell,� Director� of� the� Institute� of� Criminology� at�
UCD,�for�his�invaluable�advice�and�guidance.�

We�would�like�to�thank�Fiona�Neary,�Executive�Director,�and�
Clíona�Saidléar,�Policy�&�Communications�Director,�at�Rape�Cri�
sis�Network�Ireland�for�their�willingness�to�entrust�this�project�to�



Acknowledgements� xvii�

us� and� for� their� support� and� patience.� Particular� thanks� to� Kate�
Mulkerrins,� formerly�Legal�Coordinator�of� the�RCNI,�now�Head�
of�the�Prosecution�Policy�Unit�at�the�Office�of�the�DPP,�who�acted�
as�our�contact�with�the�RCNI�and�the�Rape�Crisis�Centres.��

Finally,� we� would� be� remiss� if� we� did� not� acknowledge� the�
immense�contribution�to�this�project�of�all�those�who�acted�as�re�
search� assistants:� Nóra� Ní� Loideain,� Senior� Research� Assistant,�
Dominic�Burke,�Michael�Coyne,�Ingrid�Cunningham,�Christopher�
Dwyer,� Damien� Guihen,� Alice� Harrison,� Tom� Hickey,� Frances�
Morrow,�Bríd�Nic�Shuibhne,�Ciara�Staunton�and�Aisling�Wall.��
�

Conor�Hanly�
Deirdre�Healy�
Stacey�Scriver�



�
���

�



�

PREFACE�

The�contradictions�between�women’s�reality�[of�rape]�and�the�
legal�definitions�of�that�same�reality�are�often�so�extreme�that�
they�effectively�bar�women�from�participation� in� the� formal�
structures�of�justice.�Women�learn�quickly�that�rape�is�a�crime�
in�theory�only.�–�J.L.�Hermann,�Trauma�&�Recovery,�1992.�

‘No�point�[reporting�the�rape].�His�word�against�mine�and�I�
had�been�drinking.’�–�Rape�and� Justice� in� Ireland,�participant�
80.�

‘So� helpful� and� supportive� [Gardaí],� brilliant.’� –� Rape� and�
Justice�in�Ireland,�participant�26.�

It�is�relatively�recently�that�Ireland�has�come�to�recognise�the�real�
ity� of� sexual� violence.� Largely� due� to� the� women’s� movement,�
rape�crisis�centres�and�victims�speaking�out,�we�are�beginning�to�
appreciate�the�scale�of�crimes�of�sexual�violence�in�Ireland,�within�
institutions,�families�and�social�settings.�Many�gaps�remain�in�our�
knowledge,�however,�especially�the�extent�to�which�our�legal�sys�
tem�can�deliver�justice�and�restitution.��

This�unique�research�is�exceptionally�wide�ranging,�including�
data� from� three� separate� and� distinct� locations.� Strand� I� re�
searched�100� individual� rape�victims�and� their� experience� of� the�
legal�process,�Strand�II�researched�597�files�from�the�office�of�the�
DPP� and� Strand� III� researched� 173� Central� Criminal� Court� cases�
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and� 35� transcripts� of� contested� trials.� None� of� these� three� view�
points�have�ever�been�examined�to� this�degree� in� Ireland�before.�
This�provides�us�with�extensive�insight�into�the�reality�of�rape,�the�
pervasiveness� of� ‘real� rape’� myths,� and� the� realities� of� our� legal�
system.� Along� with� insightful� findings� and� a� programme� of� far�
reaching�recommendations,�this�research�signposts�further�critical�
research� which� must� be� undertaken.� The� recommendations� con�
cern�law�reform,�policy�and�protocol�development�and�implemen�
tation,�allocation�of�resources�and�services,�awareness�raising�and�
education�programmes.��

Many� rape� victims� in� Ireland� have� a� positive� experience� of�
our�legal�system;�equally,�many�do�not.�Many�rape�victims�con�
sider�invoking�the�legal�system,�and,�on�balance�decide�that�it�is�
not� worth� it.� This� decision� bears� no� correlation� to� the� serious�
ness� of� the� crimes� perpetrated� against� them,� nor� the� traumatic�
impact�of�those�crimes.�Thanks�to�Conor�Hanly�and�his�research�
team� Ireland� now� has� solid� ground� on� which� to� build� a� pro�
gramme� of� legal� system� reform,� combined� with� targeting� the�
‘real�rape’�myths�and�social�barriers�which�prevent�access�to�jus�
tice� for� many� rape� victims.� It� is� imperative� that� attention� and�
commitments�are�given�to�these�recommendations.��

In� presenting� this� report� for� consideration� I,� on� behalf� of� the�
RCNI,�would�like�to�record�our�appreciation�for�the�hard�work�by�
the� lead� researcher� Conor� Hanly� and� his� research� team� in� NUI�
Galway.�The�Rape�Crisis�Network�is�grateful�to�The�Atlantic�Phi�
lanthropies�for�its�contribution�to�this�study.��

As�co�funders,�the�RCNI�recognises�and�appreciates�the�con�
tribution�of�Cosc,�the�Executive�Office�of�the�Department�of�Jus�
tice,� Equality� and� Law� Reform� with� responsibility� for� the� pre�
vention� of� domestic,� sexual� and� gender�based� violence,� who�
generously�agreed�to�provide�extra�funding�in�relation�to�Strand�
II�of�the�project.�

The�RCNI�wishes� to�express�very� special� sincere�gratitude� to�
the� women� and� men� who� participated� in� the� research� and� who�
shared�their�experiences�of�rape�and�the�legal�system�in�Ireland.�
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From�the�RCNI�perspective,�this�project�has�been�a�team�effort,�
involving� expert� and� valued� contributions� from� all� staff,� in� par�
ticular� Clíona� Saidléar� and� not� least� as� current� Legal� Director,�
Caroline�Counihan.��

Fiona�Neary�
Executive�Director�

Rape�Crisis�Network�Ireland�



�



�

EXECUTIVE�SUMMARY�

PURPOSE�OF�STUDY�

There� is� a� dearth� of� information� about� the� causes� of� attrition� in�
rape�cases�in�Ireland.�It�is�difficult�to�develop�a�coherent�response�
to�the�problem�of�rape�in�society�when�there�is�insufficient�infor�
mation�to�allow�for�a�comprehensive�review�of�existing�structures.�
The�primary�aim�of� this� study� is� to� fill� that� lacuna�by�reviewing�
materials�from�different�points�of�the�criminal�justice�system.�Sec�
ondary�aims�include�the�development�of�a�more�precise�profile�of�
rape�in�Ireland,�and�an�evaluation�of�the�experiences�of�those�vic�
tims�who�choose�to�engage�with�the�criminal�justice�system�

METHODOLOGY�

The� three� primary� attrition� points� in� the� criminal� justice� system�
were�identified:�the�decision�by�victims�whether�to�make�a�formal�
report�to�the�Gardaí,�the�decision�by�the�Director�of�Public�Prosecu�
tions�whether�to�initiate�a�prosecution,�and�the�trial�process.�Each�of�
these�points�was� the� focus� of�a� specific� element,�or� Strand,� of� the�
study�and�each�Strand�had�its�own�eligibility�criteria.�All�Strands,�
however,�were�confined�to�acts�that� fit� the� legal�definition�of�rape�
provided�by�section�2�of�the�Criminal�Law�(Rape)�Act�1981�and�sec�
tion�4�of�the�Criminal�Law�(Rape)�(Amendment)�Act�1990.��

Strand�I�concerned�the�decision�by�victims�of�rape�whether�to�
make�a�complaint�to�the�Gardaí.�Participants�were�eligible�if�they�
were�aged�at�least�18�at�the�time�of�the�incident,�and�the�incident�
occurred�in�Ireland�since�2002.�One�hundred�victims�of�rape�par�
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ticipated�by�completing�a�questionnaire� that�contained�questions�
about� the� incident,� their� decision� whether� to� report� and,� if� they�
did�make�a�report,�their�experiences�with�the�criminal�justice�sys�
tem.� Participants� were� also� invited� to� participate� in� a� follow� up�
quantitative�study,�and�fifty�people�did�so.�This� follow�up�study�
employed�a�series�of�psychometric�devices�to�assess�the�impact�of�
the�rape�and�reporting�decision�on�the�participants’�mental�health�
and�attitude.�Finally,�a�small�number�of�participants�volunteered�
for� an� in�depth� qualitative� interview� designed� to� elicit� narrative�
accounts�about�their�experiences.�

Strand�II�concerned�the�decision�by�the�DPP�whether�or�not�to�
initiate� a� prosecution.� A� detailed� questionnaire� was� developed�
which�was�then�completed�by�researchers�in�the�Office�of�the�DPP�
in�respect�of�each�of�597� files� received�by� the�DPP�between�2000�
and�2004.�The�purpose�of�the�questionnaire�was�to�elicit�informa�
tion�about�the�complainant,�defendant�and�case�characteristics�of�
the� cases,� and� the� presence� of� a� series� of� ‘risk� factors’� –� factors�
identified�by�the�literature�as�having�an�effect�on�the�prosecutorial�
decision.�The�effect�that�these�characteristics�and�risk�factors�had�
upon� the� DPP’s� decision�making� was� investigated.� A� further�
quantitative� study� exploring� the� reasons� for� complaint� with�
drawal�was�also�conducted.�

Finally,�Strand�III�focused�on�the�trial�process.�Detailed�ques�
tionnaires� were� completed� in� respect� of� 173� Central� Criminal�
Court�cases�received�by�that�court�between�2000�and�2005.�These�
questionnaires�provided�an�enormous�amount�of� information�on�
how� rape� is� dealt� with� in� the� criminal� justice� system.� Addition�
ally,� the� transcripts� of� 35� contested� trials� were� analysed� to� elicit�
information�about�the�conduct�of�rape�trials�in�Ireland.�

RESULTS��

Strand�I:�Reporting�Rape�

The�Sample�

� The�participants�were�all�female,�half�were�single�and�the�me�
dian�age�was�27.�Nearly�60�per�cent�were�in�paid�employment�
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and�there�was�a�fairly�even�split�among�those�who�lived�in�cit�
ies,�towns�and�villages.�

The�Rape�Incidents�

� Over�two�thirds�of� the� incidents�occurred�in�houses,�with�the�
victim’s�own�home�being�the�single�most�common�location.�

� One�third� of� the� rapes� were� committed� by� strangers,� 39� per�
cent�by�friends�or�acquaintances�and�18�per�cent�by�current�or�
previous� intimate�partners.�All� told,� two�thirds�of� the�partici�
pants�were�raped�by�someone�known�to�them.�

� Force�was�used�in�over�70�per�cent�of�cases�while�threats�were�
made� in� just� under� one�half� of� cases.� Two�thirds� of� partici�
pants� attempted� to� resist� in� some� way,� and� nearly� the� same�
proportion� reported� some� physical� injury.� Only� 15� per� cent�
reported� serious� injuries,� however,� and� one�third� stated� that�
they�did�not�suffer�any�physical�injury.�

� Some�70�per�cent�of�participants�had�been�drinking�at�the�time�
of� the� incident;� 30� per� cent� had� consumed� in� excess� of� six�
drinks.�

Reasons�for�Not�Reporting�

� Thirty�four�per�cent�of�participants�had�not�made�a� report� to�
the�Gardaí.�Concerns�about�the�criminal�justice�system�figured�
prominently,�but�the�single�most�commonly�stated�reason�was�
that� the� victim� did� not� want� others� to� know� what� had� hap�
pened.� Four� participants� claimed� to� have� been� drugged� and�
therefore� felt� that� they� did� not� have� sufficiently� detailed� in�
formation�to�make�a�complaint.�

Reasons�for�Reporting�

� Sixty�six�per�cent�of�victims�had�contacted�the�Gardaí�but�only�
58� per� cent� made� a� statement� and� 9� per� cent� subsequently�
withdrew�their�complaints.�The�two�primary�reasons�for�mak�
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ing�a� report�were� that� the�victim�wanted� justice� (23�per�cent)�
and�the�influence�of�family�and�friends�(22�per�cent).��

� Two�thirds�of�those�who�made�a�report�did�so�within�24�hours�
of� the� incident,� with� half� of� them� making� a� report� within� an�
hour�of�the�incident.�The�longest�delay�in�making�a�report�was�
18�months.�By�far�the�most�common�reason�for�a�delay�in�mak�
ing�the�report�was�shock.�

Withdrawing�the�Complaint�

� Over�40�per�cent�of�those�who�made�a�report�seriously�consid�
ered�withdrawing�their�complaint,�and�the�primary�reason�for�
this�was�a�poor�reaction�from�the�Gardaí.��

� Twenty�one�participants� reported� that� they�had�been�encour�
aged� to� withdraw� their� statements,� with� family� and� friends�
and�Gardaí�being�almost�equally�implicated.�Nine�participants�
did�in�fact�withdraw�their�complaints.�

Contact�with�the�Gardaí�

� Almost�two�thirds�of�the�complainants�who�made�a�complaint�
did�so�in�a�Garda�Station.�A�female�Garda�was�present�in�over�
85� per� cent� of� interviews,� and� nearly� half� of� the� interviews�
were�conducted�solely�by�a�female�Garda.�

� Most�complainants�found�the�interviewing�Garda�to�be�warm�
and�sympathetic�and�most�rated�the�atmosphere�during�the�in�
terview�as�warm�and�supportive.�Two�thirds�of�complainants�
were� satisfied� or� very� satisfied� with� the� interviewing� officer.�
Those� complainants� who� had� been� physically� injured� and�
those�who�had�been�raped�by�a�stranger�tended�to�give�higher�
satisfaction�ratings�than�those�who�were�not�injured�or�whose�
attacker�was�known�to�them.�The�prime�reason�for�dissatisfac�
tion� with� the� interviewing� Garda� was� stated� to� be� their� un�
supportive�attitude.�
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� The� complainants� were� largely� dissatisfied� with� the� Gardaí�
overall,� with� poor� ongoing� contact� being� the� most� common�
reason�for�this�dissatisfaction.�

Strand�II:�Prosecuting�Rape�

The�Sample�

� The�complainants�were�overwhelmingly�female� (96�per�cent),�
Irish� (87.2�per�cent)�and�young�(77.1�per�cent�were�under� the�
age�of�35).�

� The� defendants� were� all� male� and� predominantly� Irish� (76.6�
per�cent).�Nationals�from�Africa�and�Eastern�Europe�were�es�
pecially� over�represented.� Two�thirds� of� defendants� were�
aged�under�35.�

� There� was� a� high� level� of� alcohol� consumption:� nearly� two�
thirds�of�complainants�and�57�per�cent�of�defendants�reported�
being�either�severely�or�moderately�intoxicated�at�the�time�the�
incident�occurred.�

The�Rape�Incidents�

� Over�two�thirds�of�incidents�occurred�in�a�private�setting�such�
as�a�home�or�a�hotel�room.�

� Nearly�62�per�cent�of�complainants�knew�the�man�accused�of�
raping�her/him.�

� The� incidents� were� spread� over� the� entire� country;� counties�
with�easy�access�to�a�Sexual�Assault�Treatment�Unit�tended�to�
be�overrepresented�which�might� indicate�that� the�presence�of�
such�a�unit�improves�the�rate�of�reporting.�

� The�vast�majority�of�cases�(95�per�cent)�involved�single�perpe�
trators.� While� physical� force� was� used� in� two�thirds� of� cases�
and�the�complainant�reported�physically�resisting�in�nearly�50�
per� cent� of� case,� physical� injuries� were� reported� by� one�
quarter�of�complainants�which�suggests�that�the�level�of�force�
used�is�usually�relatively�minor.�
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� The� most� common� risk� factor� was� the� complainant� willingly�
going�to�the�defendant’s�residence,�car�or�hotel�room�(24.7�per�
cent),� while� another� 10.4� per� cent� had� invited� the� defendant�
back�to�her�place�of�residence.�

Prosecution�Rate�

� The�DPP�prosecuted�just�under�one�third�of�prosecutable�cases�
(i.e.,� the�total�number�of�cases�excluding�those�cases�in�which�
the�complainant�had�withdrawn�the�complaint).�

� Of�those�cases�that�went�to�trial,�nearly�60�per�cent�resulted�in�
a�conviction�or�a�guilty�plea� in�respect�of�at� least�one�charge,�
sexual�or�non�sexual.�

Impact�of�Risk�Factors�

� Regression� analysis� showed� that� most� risk� factors� had� little�
impact�on�the�DPP’s�prosecutorial�decision.�This�finding�indi�
cates� that� the� DPP’s� decisions� are� being� made� primarily� on�
evidentiary�grounds.�A�history�of�alcohol�abuse�and�especially�
the� presence� of� a� mental� illness� were� shown� to� be� related� to�
not� prosecuting,� however.� There� were� 78� cases� involving� a�
complainant� with� a� history� of� mental� illness� and� only� two�
were�prosecuted,�the�primary�explanations�being�insufficiency�
of�evidence�(45�per�cent)�and�it�being�unsafe�to�proceed�(30.4�
per�cent).��

Complaint�Withdrawal�

� Over� one�quarter� of� rape� complainants� withdrew� their� com�
plaints.�One�quarter�of�these�complainants�suffered�from�sub�
stance� abuse� (primarily� alcohol).� Nearly� one�quarter� of� com�
plainants�who�withdrew�their�complaint�had�a�history�of�men�
tal�illness.�There�was�a�significant�relationship�between�mental�
illness� and� the� withdrawal� of� the� complaint� on� the� grounds�
that�the�rape�did�not�happen.�

� The� most� common� stated� reasons� for� withdrawal� concerned�
the�trial�and�appearance�in�court.�
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� Either�the�Gardaí�or�the�DPP�indicated�that�approximately�six�
per�cent�of�cases�might�be�false.�This�was�most�likely�in�cases�
in�which�the�complainant�made�an�admission�(just�under�four�
per� cent� of� complainants,� or� 13� per� cent� of� those� who� with�
drew�their�complainants).�

Strand�III:�The�Trial�Process�

The�Sample�

� Complainants� were� overwhelmingly� female� (97.67� per� cent),�
young� (median� age� of� 23)� and� employed� in� a� manual� or� un�
skilled�job�primarily�as�a�shop�assistant,�waitress�or�barmaid.�

� Defendants�were�male,� slightly�older� than�complainants� (me�
dian�age�of�27)�and�also�employed�in�manual�or�unskilled�jobs�
especially�as�construction�labourers.�

� Probation� Reports� on� 70� convicted� defendants� indicated� a�
troubled� background� for� most.� In� particular,� three�quarters�
had�a�history�of�alcohol�abuse.�

The�Rape�Incidents�

� Stranger�rapes�made�up�less�than�18�per�cent�of�all�cases,�with�
the� largest� categories� of� perpetrators� being� acquaintances�
(25.82� per� cent)� and� those� who� had� met� the� complainant�
within�24�hours�of�the�incident�(21.43�per�cent).�

� Over� 60� per� cent� of� rapes� occurred� in� a� building,� and� three�
quarters� occurred� between� midnight� and� six� o’clock� in� the�
morning.�

� There�were�high� levels�of�alcohol� consumption�by�both�com�
plainants�and�defendants.�Looking�at�those�who�specified�how�
much� they�had�consumed,�nearly� two�thirds�of� complainants�
and�88�per�cent�of�defendants�had�been�binge�drinking.�

� Physical� injuries� were� common,� but� they� were� overwhelm�
ingly�minor�in�nature.�The�primary�effect�of�the�rape�was�psy�
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chological,� with� psychological� issues� being� mentioned� in� all�
but�two�victim�impact�statements.�

The�Legal�Process�

� Three�quarters� of� defendants� were� admitted� to� bail,� usually�
conditionally.�Only�eight�defendants�out�of�the�112�who�were�
admitted� to� bail� absconded,� and� one� of� them� was� subse�
quently�caught�and�stood�trial.�Bail�is�not�a�significant�cause�of�
attrition.�

� Juries�were�numerically�dominated�by�men:�nearly�60�per�cent�
of� jurors�and�three�quarters�of� jury� foremen�were�male.�Over�
90�per�cent�of� juries�contained�at� least�three�members�of�each�
gender,�thereby�allowing�the�minority�gender�to�force�a�hung�
jury�if�they�so�chose.�Jurors�were�predominantly�employed�in�
manual�or�unskilled�positions,�with�the�most�common�position�
being�a�clerical� job�in�the�financial�services�sector.�Those�who�
held� professional� or� skilled� occupations� were� disproportion�
ately�represented�among�the�jury�foremen.�

� Juries�were�reluctant�to�convict�defendants�of�rape�(only�20�out�
of� 84� that� were� free� to� do� so),� and� even� more� so� in� cases� of�
rape�under�section�4�(only�four�out�of�29).�Eleven�juries�acquit�
ted� the� defendants� of� rape� charges� but� convicted� them� of�
lesser�sexual�or�non�sexual�offences.�

� Female�dominated� juries� did� not� convict� any� defendants� of�
rape�charges.�Male�dominated� juries�were�most� likely�to�con�
vict�a�defendant�of�rape.�

� Seventy�defendants�were�convicted�of�rape,�a�further�29�were�
convicted�of�a�lesser�sexual�offence�and�nine�were�convicted�of�
a� non�sexual� offence;� excluding� the� seven� defendants� for�
whom�the�result�of�their�case�was�unclear,�108�defendants�out�
of�181,�or�60�per�cent,�were�convicted�of�something.�

� The� median� sentence� for� rape� after� a� trial� was� 96� months� or�
102�months�after�a�guilty�plea.�In�cases�of�rape�under�section�4,�
the� median� sentence� after� a� trial� was� 84� months� and� 114�
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months�after�a�guilty�plea.�Three�quarters�of�sentences�for�rape�
were�for�between�five�and�ten�years�imprisonment.�

� Multiple� sentences� imposed� upon� the� same� offender� always�
ran�concurrently;�in�one�case,�the�defendant�was�sentenced�to�
consecutive� terms,� but� this� arrangement� was� altered� by� the�
Court�of�Criminal�Appeal.�

� There�was�no�evidence�that�victims�were�abusing�their�right�to�
address� the� court� as� to� the� impact� that� the� rape� had� upon�
them.�Defendants�and�punishment�were�mentioned�in�17�and�
19�statements,�respectively,�out�of�107�statements.�

� The�median�length�of�a�rape�case�was�33�months�from�date�of�
incident� to� date� of� final� disposition.� Cases� disposed� of� by�
guilty� plea� typically� lasted� nine� months� less� than� cases� that�
went�to�trial.��

� Sexual�history�evidence�was�admitted�in�13�cases�out�of�the�35�
for�which�we�had�transcripts;�in�10�cases�the�prosecution�asked�
the� complainant� about� her� sexual� history.� By� contrast,� the�
complainant�was�questioned�about�her�behaviour�in�24�cases,�
and�usually�at�greater�length.�

� The� primary� defence� in� rape� cases� was� that� the� complainant�
consented�to�sexual�intercourse.�

� Corroboration� warnings� appear� to� be� given� in� a� minority� of�
cases�only.�

MAIN�SPECIFIC�RECOMMENDATIONS�

The�Reporting�and�Investigation�Stage�

1. The� Gardaí� must� develop� protocols� to� initiate� and� maintain�
ongoing� contact� with� rape� complainants.� This� is� the� primary�
cause�of�complainant�dissatisfaction�with�the�Gardaí�once�the�
initial�stages�of�the�investigation�are�over.�
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2. The�Gardaí�should�ensure�that�all�rape�victims�are�adequately�
informed�as�to�all�the�key�developments�in�the�prosecution�of�
their�allegations,�as�required�by�the�Victims’�Charter.�

3. It� is� recommended� that�a�greater�emphasis�be�placed�on�per�
sonal�sensitivity�and�compassion�towards�rape�victims�during�
Garda�training��

4. Serious�consideration�should�be�given�to�specialist�training�for�
Gardaí�who�take�statements�from�those�with�mental�illness,�as�
this�group�may�need�to�be�treated�with�extra�sensitivity�in�or�
der�to�discourage�withdrawal�of�genuine�complaints.��

5. Attempts� to� dissuade� complainants� from� maintaining� their�
complaints�must�end.�It�is�not�for�the�Gardaí�to�make�this�deci�
sion.� The� Gardaí� should� explain� what� is� involved� in� the� trial�
system,� but� this� should� be� done� in� as� positive� a� manner� as�
possible.�

6. It� is� recommended� that,� where� possible,� victims� be� allowed�
time�to�recuperate�before�their�full�statement�is�taken�in�order�
to�reduce�the�impact�of�shock�and�post�traumatic�stress�disor�
der.��

7. Improvements�should�continue�to�be�made�in�the�provision�of�
support� services� to� complainants� from� the� very� beginning� of�
their�involvement�with�the�judicial�system.�Doing�so�might�re�
sult� in� fewer� cases� being� withdrawn.� It� is� therefore� recom�
mended�that�a�SATU�be�established�ideally�within�80�kilome�
tres�of�any�given�location,�and�that�there�be�a�media�campaign�
to�educate�the�public�about�such�supports.��

8. It� is� further� recommended� that� there� be� a� nationally� co�
ordinated� approach� to� the� planning,� delivery� and� ongoing�
evaluation�of�support�services�for�victims�of�sexual�violence.��

9. It� is� recommended� that� the� Victims’� Charter� be� amended� to�
include,� in� addition� to� the� complaints’� procedure,� an� explicit�
commitment� by� all� criminal� justice� agencies� to� take� active�
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measures�to�ensure�that�their�responsibilities�under�the�Char�
ter�will�be�properly�discharged.�

10. It�is�recommended�that�the�Victims’�Charter�be�placed�upon�a�
statutory�footing��

The�Prosecuting�Stage�

11. The� DPP� should� investigate� the� overrepresentation� of� non�
national� defendants� to� ensure� that� these� prosecutions� are� be�
ing�brought�for�proper�reasons.�

12. The� DPP� should� develop� a� protocol� for� dealing� with� com�
plainants�with�a�history�of�mental� illness� to�ensure� that�com�
plaints�by�such�people�are�not�being�dropped�simply�because�
they�have�a�mental�illness.��

The�Court�Proceedings�Stage�

13. Bail�in�rape�cases�should�always�be�subject�to�strict�conditions�
which�are�swiftly�and�rigorously�enforced.�At�a�minimum,�de�
fendants�should�be�required� to�be�of�good�behaviour,� to�stay�
away�from�the�complainant�unless�absolutely�necessary�and�to�
stay�within�the�jurisdiction�of�the�Irish�courts.�Bail�should�not�
be�granted�to�a�defendant�who�has�been�convicted�of�rape.�

14. A�research�project�should�be�commissioned�into�the�jury’s�de�
liberative�process�as�soon�as�possible.�

15. Gender�quotas�should�not�be�imposed�on�rape�juries�as�there�is�
no�evidence�that�increasing�the�number�of�female�jurors�would�
have�any�effect�on�the�conviction�rate.�

16. There� should� be� a� statutory� obligation� on� judges� to� instruct�
juries� that� a� conclusion� that� the� complainant� acted� foolishly�
does�not�of�itself�make�her�wholly�or�partially�responsible�for�
the�rape.�

17. The�apparent� judicial�hostility�to�consecutive�sentences�needs�
to�be�justified�or�abandoned.�
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18. The�interaction�between�suspended�sentences�and�post�release�
supervision�orders�should�be�examined.�

19. A�booklet�giving�directions�on�what� is� inappropriate� to�men�
tion�in�a�victim�impact�statement�should�be�produced�and�dis�
tributed,�especially�to�complainants�who�wish�to�produce�their�
own�statement.��

20. A�defendant� in�a�rape�case�should�be� forbidden�by�statute� to�
conduct�a�personal�cross�examination�of�the�complainant.�

21. The�restrictions�on�the�introduction�of�sexual�history�evidence�
should�be�extended�to�the�prosecution.�In�the�alternative,�if�the�
prosecution� is� to� be� permitted� to� continue� to� introduce� such�
evidence,� the� complainant� must� be� consulted� in� advance� of�
any�such�introduction.�

22. With�regard�to�every�stage�of�the�process,�but�particularly�once�
the�case�is�returned�for�trial,�every�possible�means�of�reducing�
delay�should�be�explored,�and�pursued�where�appropriate.� It�
is� recommended,� therefore,� that� the� National� Crime� Council�
research�recommendations�on�delay�set�out� in� this� report�are�
followed,�and�that�there�be�an�implementation�strategy�by�all�
the�relevant�agencies�in�relation�to�these�recommendations.�

23. It� is� recommended� that� section� 6� of� the� Criminal� Justice� Act�
1993�be�amended�to�clarify�and�strengthen�the�victim�compen�
sation� procedures.� Compensation� should� be� considered� in�
every� case� in� which� a� crime� has� been� shown� to� have� been�
committed.�To�ensure�that�this�is�done,�it�is�recommended�that�
a� statutory� obligation� to� seek� compensation� on� behalf� of� the�
complainant�be�imposed�upon�the�DPP.��

24. It� is� recommended� that�an�expert�group�be�convened� to�con�
sider� the� acceptable� limits� of� cross�examination� and� defence�
strategy�in�criminal�cases�generally,�and�rape�cases�in�particu�
lar.�The�expert�group�should�consider�also�whether�there� is�a�
need� to� introduce� specialist� training� for� lawyers� involved� in�
rape�cases.�
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Outside�the�Criminal�Justice�Process�

25. It�is�strongly�recommended�that�dealing�with�Ireland’s�drink�
ing�culture,�particularly�as�it�affects�the�behaviour�of�potential�
perpetrators,�be�seen�both�as�a�part�of�any�anti�rape�campaign�
and�a�prerequisite�for�the�success�of�any�such�campaign.��

26. It� is� recommended� that� there� be� a� media� campaign� aimed� at�
men,�particularly�young�men,�to�make�them�aware�that�rape�is�
a�possible�consequence�of�binge�drinking.�They�need�to�be�re�
minded� that� they� are� responsible� for� their� own� actions,� and�
that� voluntary� intoxication� does� not� relieve� them� of� that� re�
sponsibility,�morally�or�legally.�



�



Chapter�1�

INTRODUCTION�

�comparative� European� study� published� in� 2003� stated� that�
based� on� figures� provided� by� the� Department� of� Justice,�

Equality� and� Law� Reform� for� three� periods� between� 1977� and�
2000,�the�conviction�rate�in�Ireland�had�fallen�from�9�per�cent�be�
tween� 1977�1981� to� 1� per� cent� between� 1998�2000� (Regan� and�
Kelly,� 2003:� 13).� This� constituted� the� lowest� conviction� rate,� and�
therefore� the� highest� attrition� rate,� from� reporting� to� conviction�
among� all� the� European� countries� that� provided� data� (17� coun�
tries�provided� this�data).�On� foot�of� this� finding,� the�Rape�Crisis�
Network�Ireland�commissioned�the�School�of�Law�at�the�National�
University�of�Ireland�Galway�to�investigate�the�causes�of�attrition�
in�rape�cases�in�Ireland.�

A�

DEFINING�RAPE�

Rape�is�a�crime�in�Irish�law�by�virtue�of�section�48�of�the�Offences�
against�the�Person�Act�1861,�but�this�provision�does�not�define�the�
elements�of�the�offence.�Irish�law�is�unusual�in�that�there�are�two�
parallel�definitions�of�rape.�The�traditional�definition�is�set�out�in�
section�2�of�the�Criminal�Law�(Rape)�Act�1981:�

A�man�commits�rape�if:�

a) he�has�unlawful�sexual� intercourse�with�a�woman�who�at�
the�time�of�the�intercourse�does�not�consent�to�it,�and�
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b) at�that�time�he�knows�that�she�does�not�consent�to�the�in�
tercourse�or�he� is�reckless�as� to�whether�she�does�or�does�
not�consent�to�it.�

�
This�definition�is�limited�in�two�respects:�it�is�limited�by�gender�in�
that� only� a� man� can� commit� the� offence� and� only� a� woman� can�
suffer�the�offence,�and�it�is�limited�in�that�the�act�punished�under�
this� provision� is� non�consensual� penile� penetration� of� the�
woman‘s�vagina.�Section�4�of� the�Criminal�Law� (Rape)� (Amend�
ment)�Act�1990�was�enacted�to�deal�with�these�limitations:�

1) In� this� Act� ‘rape� under� section� 4’� means� a� sexual� assault�
that�includes�–��

a) penetration� (however� slight)� of� the� anus� or� mouth� by�
the�penis,�or�

b) penetration� (however� slight)� of� the� vagina� by� any� ob�
ject�held�or�manipulated�by�another�person.�

2) A�person�guilty�of� rape�under�section�4� shall�be� liable�on�
conviction�on�indictment�to�imprisonment�for�life.�

�
Officially,�rape�is�rape.�Officially,�no�distinction�is�made�between�
rapes�exhibiting�a�high�level�of�physical�force,�the�use�of�weapons�
and/or� multiple� assailants� and� those� committed� by� a� single,� un�
armed� individual� with� no� evident� physical� injury� to� the� com�
plainant.�While�rape�may�be�rape�in�the�letter�of�the�law,�however,�
studies� conducted� in� other� jurisdictions� have� consistently� found�
that�different� types�of�rape�are�treated�differently�by�prosecutors�
and�juries,�and�that�extra�legal�factors�influence�the�outcome.�The�
literature� tends� to� divide� rape� cases� into� two� categories:� simple�
cases�and�aggravated�cases�(e.g.,�Kalven�and�Zeisel,�1966;�Estrich,�
1987;�Temkin,�2002).�Aggravated�cases�are�those�in�which�various�
aggravating�factors�are�present:�

� It�is�committed�by�a�stranger;�

� It�is�committed�by�more�than�one�offender;�

�
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� The� commission� of� the� rape� involved� the� threat� or� use� of� a�
weapon;�or�

� The�rape�results�in�evident�physical�injury.�
�
A�simple�rape,�by�contrast,�is�one�in�which�‘a�woman�is�forced�to�
have� sex� without� consent� by� only� one� man,� whom� she� knows,�
who�does�not�beat�her�or�attack�her�with�a�gun’�(Estrich,�1987:�10).�
A� woman� is� deemed� to� have� known� her� attacker� if� she� has� had�
any� previous� dealings� with� him.� Thus,� in� a� situation� in� which� a�
woman�encounters�a�man�in�a�pub,�converses�with�him,�and�then�
either�goes�home�with�him,�accepts�a�lift�from�him�or�walks�with�
him� to�her�car,� the�woman�will�be�deemed� to�know� this�man.� If�
the�man�subsequently�rapes�the�woman,�the�rape�will�be�classified�
as� ‘simple’.� There� are� obvious,� evidential� reasons� why� simple�
rapes�are�more�difficult�to�prosecute�than�aggravated�rapes.�Con�
sent� is� a� thorny� issue,� and� often� comes� down� to� a� ‘he�said/she�
said’�scenario�in�simple�rapes.�If�a�weapon�is�produced�or�a�beat�
ing� is� administered� there� is� generally� little� issue� about� consent.�
Forensic�evidence�may�also�be�easier�to�attain�in�aggravated�cases.��

Complicating�matters�for�both�the�prosecutor�and�the�jury�are�
the� bewildering� possibilities� of� combinations� between� simple/��
aggravated,�stranger/acquaintance�rapes.�A�woman�may�be�raped�
by� one� man� she� knows� and� sustain� severe� injuries;� she� may� be�
raped�by�multiple�men�she�knows�and�sustain�severe�injuries;�she�
may�be�raped�by�one�man�she�does�not�know�and�receive�no�inju�
ries;� by� multiple� men,� some� she� knows� and� some� she� does� not,�
and�receive�injuries�or�not;�she�may�be�raped�vaginally,�anally�or�
orally,�or�all�three�ways,�or�a�combination�of�ways,�by�one�or�more�
penises,�or�with�an�object�by�one�or�more�people�whom�she�may�
or� may� not� know,� or� whom� she� knows� somewhat;� and� the� list�
goes�on.�This�almost�inexhaustible�catalogue�of�possible�rape�sce�
narios�belies� the�notion� that� there� is�anything� that� could�be�con�
sidered�a�‘typical’�rape.�Yet,�despite�this�reality,�both�prosecutors�
and�juries�have�notions�of�‘real�rape’�(see�e.g.,�Estrich,�1987;�Froh�
mann,� 1991;� Kalven� and� Zeisel,� 1966;� Dripps,� 2008).� Juries,� it�
would� appear,� maintain� the� mythical� notion� of� the� violent�

�
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stranger� rape� as� the� typical� rape.� Where� rapes� differ� from� this�
norm,�as�do�the�majority�of�rapes,� the� literature�suggests� that� ju�
ries�are�reluctant�to�convict,�and�prosecutors�are�thus�reluctant�to�
prosecute.��

OVERVIEW�OF�THE�CRIMINAL�PROCESS�IN�IRELAND�

The� criminal� process� in� a� rape� case� begins� with� the� complainant�
making�a�formal�allegation�against�the�defendant.�The�first�possibil�
ity�of�attrition�is�thus�the�decision�not� to�report�the�incident�to�the�
Gardaí.�If�an�allegation�is�made�shortly�after�the�incident�occurred,�
the�complainant�will�be�brought�for�a�medical�examination,�during�
which�forensic�evidence�will�be�collected�and�sent�for�analysis.�The�
person� against� whom� the� allegation� is� made� will� normally� be� ar�
rested,� cautioned� and� questioned� by� the� Gardaí� shortly� after� the�
complainant�makes�a� formal�complaint.�The�Gardaí�will�also�visit�
the�scene�of� the� incident�and� take�statements� from�any�witnesses.�
Once�the�Gardaí�have�completed�their�investigations,�a�file�will�be�
sent�to�the�Solicitor‘s�Division�of�the�Office�of�the�Director�of�Public�
Prosecutions�(or�to�a�local�State�Solicitor�if�outside�the�capital)�who�
will� in� turn� pass� the� file� on� to� the� Directing� Division� within� the�
same� Office.� The� Directing� Division� will� determine� whether� and�
what�charges�should�be�brought�against�the�defendant.�In�making�
this�decision,�the�Directing�Officers�must�consider�whether�there�is�
sufficient�evidence�to�warrant�a�prosecution�and�whether�the�public�
interest� is� served� by� initiating� a� prosecution� (Prosecution� of� Of�
fences�Act,�1974).�Assuming�these�tests�are�met,�the�defendant�will�
then�be�formally�charged�by�the�Gardaí,�on�foot�of�a�Statement�of�
Charges.� In� some� cases,� usually� where� there� is� some� urgency� in�
volved,�it�is�possible�for�the�Gardaí�to�bring�initial�charges�prior�to�
the�full�file�being�sent�to�the�Director�of�Public�Prosecutions�(DPP),�
although� only� after� a� consultation� with� a� Directing� Officer.� The�
charges�can�be�amended�later�when�the�full�file�has�been�assembled�
and�passed�onto�the�DPP.�

Once� charges� have� been� brought� against� the� defendant,� the�
trial� process� begins.� The� trial� process� is� the� procedure� by� which�

�
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those� charges� are� formally� presented� and� determined� before� the�
judiciary.�The�process�is�based�either�upon�a�summons�for�minor�
offences,�or�upon�an�indictment�for�more�serious�matters.�Rape�is�
one� of� the� most� serious� offences� in� Irish� law,� and� can� only� be�
prosecuted� on� indictment� (People� (DPP)� v.� Tiernan,� 1988).� The�
process�begins� in� the�District�Court,�which�has� three�major�deci�
sions� to� make.� First,� and� most� important,� the� District� Court� re�
turns�the�defendant�for�trial�in�the�appropriate�court,�which�in�the�
case�of� rape� is� the�Central�Criminal�Court� (Criminal�Law�(Rape)�
(Amendment)� Act� 1990,� section� 10).� The� District� Court� formerly�
made� this�decision�on� foot�of�a�preliminary�examination� (Walsh,�
2002:�677),�the�purpose�of�which�was�to�determine�whether�there�
was�sufficient�evidence�to�warrant�a�trial.�The�preliminary�hearing�
was� abolished� by� the� Criminal� Justice� Act� 1999� with� effect� from�
October�2001�(Walsh,�2002:�678).�By�virtue�of�section�4A(1)�of�the�
Criminal� Procedure� Act� 1967,� as� amended� by� the� 1999� Act,� the�
District�Court�must�now�return�the�defendant�for�trial,�providing�
two�requirements�have�been�met:� the�Director�of�Public�Prosecu�
tions� consents�and� the�Book�of�Evidence�has�been�served�on� the�
defendant�or�his�solicitor.�The�Book�of�Evidence�consists�of�all�the�
evidence�on�which�the�prosecution�may�rely�at� trial,�and�will� in�
clude�the�Statement�of�Charges,�statements�from�the�complainant�
and� all� witnesses,� statements� from� investigating� members� of� the�
Gardaí,�lists�of�exhibits,�medical�reports,�etc.�(Walsh,�2002:�715�6).�
The� evidence� contained� in� the� book� can� be� supplemented� with�
further� evidence� if� the� prosecution� files� a� Notice� of� Additional�
Evidence.� Second,� the� District� Court� will� generally� decide�
whether�to�admit�the�defendant�to�bail�pending�the�full�trial�of�the�
issues� against� him.� Finally,� the� District� Court� may� also� decide�
whether� the� defendant� should� receive� financial� assistance� in� the�
form�of�legal�aid.��

Once�the�defendant�has�been�returned�for�trial�by�the�District�
Court,�a�date�must�be�fixed�for�his�trial�before�the�Central�Crimi�
nal� Court,� and� the� defendant� will� usually� be� arraigned� on� that�
date�(National�Crime�Council,�2006:�25).�Arraignment�is�the�proc�
ess�by�which�the�indictment�is�read�out�to�the�defendant�and�he�is�
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asked�to�formally�respond�to�the�charges�by�pleading�guilty�or�not�
guilty� (Walsh,� 2002:� 777).� If� the� defendant� pleads� guilty� to� the�
charges,�there�will�be�no�trial�and�the�matter�can�proceed�straight�
to�the�sentencing�process.�If�the�defendant�pleads�not�guilty�to�the�
charges,�or� to� some�of� them,�he�must� stand� trial� and�all� trials� in�
the� Central� Criminal� Court� are� heard� before� judge� and� jury.� A�
jury�of�twelve�citizens�will�be�empanelled�and�the�trial�will�begin.�
The� case� for� the� prosecution� is� presented� first,� invariably� in� the�
form� of� testimony� elicited� in� the� form� of� answers� to� questions.�
Each�of� the�prosecution’s�witnesses�are�called� in� turn�and�exam�
ined�by�counsel�for�the�prosecution,�and�then�cross�examined�by�
counsel� for� the� defence.� At� the� conclusion� of� the� prosecution’s�
case,� the� defence� may� seek� a� direction� to� acquit.� Essentially,� the�
defence� will� argue� that� the� prosecution’s� evidence,� even� when�
viewed� in� the� most� favourable� light,� is� insufficient� for� a� convic�
tion.�If� the�trial� judge�agrees,�he�will�direct�the� jury�to�acquit�the�
defendant� and� the� case� will� end.� If� the� trial� judge� disagrees,� the�
defence� must� present� its� evidence� in� the� same� manner� as� the�
prosecution.�Once�all�the�evidence�has�been�heard,�both�prosecu�
tion�and�defence�make�closing�speeches�in�which�they�essentially�
summarise�their�respective�cases.�The�trial�judge�then�charges�the�
jury�by�explaining� the� relevant� law�and�summarizing� (and�com�
menting�upon)�the�evidence�presented.�The�jury�will�then�retire�to�
deliberate,�following�which�the�jury�renders�its�verdict.�If�the�jury�
votes� to� acquit,� the� case� is� over� and� no� further� action� generally�
can�be�brought�against�the�defendant�in�respect�of�those�charges.�
If�the�jury�fails�to�reach�a�verdict,�the�jury�is�said�to�have�hung�and�
the�prosecution�will�have�the�option�of� initiating�the�prosecution�
before�a�new�jury.�If�the�jury�votes�to�convict,�the�court�will�usu�
ally� adjourn� proceedings� to� allow� for� the� production� of� pre�
sentence� reports,� the�most� important�of�which�are�Probation�Re�
ports�on�the�defendant�and�Victim�Impact�Statements�from�or� in�
respect� of� the� complainant.� Once� these� reports� have� been� pre�
sented,� the� trial� judge� can� proceed� to� impose� sentence� upon� the�
defendant.� The� defendant� then� may� seek� leave� to� appeal� to� the�
Court� of� Criminal� Appeal,� initially� from� the� trial� court,� or� from�
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the� Court� of� Criminal� Appeal� itself� if� the� trial� court� refuses� the�
application.�The�appeal�can�be�against�the�conviction,�the�sentence�
or�against�both.�The�Criminal�Justice�Act�1993�also�allows�the�DPP�
to�appeal�against�sentences� that�he� feels�are�unjustifiably� low.� In�
both�cases,�the�decision�of�the�Court�of�Criminal�Appeal�is�usually�
final,�although�a�further�appeal�to�the�Supreme�Court�is�possible�if�
the� Court� of� Criminal� Appeal,� the� Attorney� General� or� the� DPP�
certifies�the�case�as�being�of�exceptional�public�importance.�

ATTRITION�AND�THE�EFFECTIVENESS�������������������������������������������
OF�THE�CRIMINAL�PROCESS�

Attrition�refers�to�the�process�by�which�cases�fall�out�of�the�crimi�
nal�justice�system�(Gregory�and�Lees,�1996;�Lea�et�al.,�2003).�In�es�
sence,�then,�attrition�refers�to�the�difference�between�the�number�
of� cases� that�are�brought� to� the�attention�of� the�police�and� those�
that� result� in�a� conviction.�There�are�a�myriad�of�ways� in�which�
this�might�happen:�the�victim�might�not�report�the�incident�to�the�
police�or�she�might�choose� to�withdraw�her�cooperation;� the�po�
lice�might�be�unable�to�identify�or�locate�the�offender;�the�prose�
cutorial�authorities�might�decide�not�to�bring�a�prosecution�for�a�
variety�of�reasons;�or,� the� jury�might�decide�to�acquit� the�person�
charged.�Thus,� ‘the�criminal� justice�system�has�been� likened� to�a�
giant�sieve,�filtering�out�cases�at�every�stage�of�the�process’�(Bry�
den� and� Lengnick,� 1997:� 1208).� This� process� is� a� feature� of� the�
prosecution� of� all� crimes,� but� there� is� evidence� that� the� attrition�
rate�in�the�prosecution�of�rape�is�higher�than�in�the�prosecution�of�
other�crimes�(Roberts,�1996;�Phillips�and�Brown,�1998).��

The�effectiveness�of�the�criminal�justice�system�in�dealing�with�
the�problem�of�rape�is�typically�measured�by�the�conviction�rate�–�
the�greater�the�conviction�rate�(or�the�lower�the�attrition�rate),�the�
more�effective� the�system� is� thought� to�be.�This� is�a�problematic�
method� of� measuring� effectiveness:� it� suggests� that� acquittals�
should�be�seen�invariably�as�a�failure�of�the�system,�when�acquit�
tals�may�well�be�entirely�justified.�Thus,�the�acquittal�of�a�person�
against�whom�the�evidence�is�too�weak�to�justify�a�conviction�is�in�
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truth�a�success�story�rather� than�a� failure.�Nevertheless,� the�con�
viction�rate�remains�the�principal�means�of�assessment�of�the�ad�
ministration� of� criminal� justice.� On� this� form� of� assessment,� the�
criminal� justice� system� has� proven� to� be� a� poor� response� to� the�
problem�of�rape.�

The� conviction� rate� is� usually� attained� in� one� of� two� ways.�
First,� from�official� statistics,� the�conviction�rate�can�be�expressed�
as�the�number�of�convictions�in�a�given�year�as�a�percentage�of�the�
incidents� reported� to� the� police� in� that� year.� Thus,� using� figures�
from�the�Home�Office,�Temkin�and�Krahe�(2008:�20)�note�that�the�
conviction� rate� in� England� and� Wales� for� rape� fell� from� 32� per�
cent� in�1979� to�5.3�per�cent� in�2004/5.�This�method�of�expressing�
the�conviction�rate�is�problematic�for�two�reasons:�first,�it�involves�
a�comparison�of�convictions�with�reported�incidents�even�though�
those�convictions�almost�certainly�relate�to�incidents�reported�in�a�
previous� year� because� of� delays� within� the� criminal� justice� sys�
tem.�Second,�these�convictions�usually�record�only�the�fact�of�con�
viction;� therefore,� the� fact� that� a� defendant� in� a� rape� case� might�
have�been�convicted�for�an�offence�other�than�rape�would�be�dis�
guised.� The� second� method� of� attaining� a� conviction� rate� avoids�
both� of� these� problems:� by� tracking� (either� prospectively� or� his�
torically)�a�series�of�cases�through�the�criminal�justice�system,�re�
searchers� have� been� able� to� determine� the� precise� percentage� of�
cases�that�result�in�a�conviction�for�rape.�The�conviction�rate�using�
this� methodology� is� typically� higher� than� that� found� using� the�
first�method.�In�their�joint�study�of�the�investigation�and�prosecu�
tion� of� rape� cases� in� England� and� Wales,� the� HMCPSI/HMIC�
(2002)�found�a�conviction�rate�of�60.8�per�cent�of�all�cases�actually�
prosecuted�but�only�29.6�per�cent�of�cases�that�actually�went�to�the�
jury�(i.e.,�guilty�pleas�were�excluded).�These�figures�were�derived�
from� 88� cases� that� were� actually� prosecuted� as� rape;� the� total�
sample�was�230�cases�submitted�by�the�police�to�the�Crown�Prose�
cution� Service.� The� conviction� rate� (including� guilty� pleas)� from�
the�total�sample�was�some�23�per�cent.�Kelly�et�al.�(2005:�71)�found�
that�of�2,�244� cases� in�which� the� result�was�known,�only�322� (14�
per�cent)�were�scheduled�for�trial.�Of�these,�89�(28�per�cent)�were�

�
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determined� through� guilty� plea;� convictions� for� rape� were� re�
corded�in�66�(20�per�cent);�convictions�for�other�offences�were�re�
corded�in�11�(3�per�cent);�and�104�(32�per�cent)�resulted�in�an�ac�
quittal.�Of� the� total� sample,� therefore,� the�overall� conviction�rate�
was�7.4�per�cent.�Kelly�et�al.�(2005:�28)�also�summarise�in�tabular�
form�the�results�of�six�earlier�studies�(four�in�England�and�Wales�
and�two�in�Scotland):�

�
� Chambers�

&�Millar�
(1983)�

Grace�
et�al.�
(1992)�

Lees�&�
Gregory�

(1993)�

Jamieson�
et�al.�
(1998)�

Harris�
&�Grace�

(1999)�

Lea�
et�al.�
(2003)�

Sample�(n)� 196� 464� 109� 47� 483� 379�

Prosecuted� 38�%� 33�%� 25�%� 32�%� 20�%� ���

Rape�������������
Conviction�

15�%� 19�%� 9�%� 15�%� 6�%� 5�%�

Other�����������
Conviction�

10�%� 8�%� 2�%� 4�%� 7�%� 6�%�

Acquittal� 9�%� 7�%� 14�%� 4�%� 7�%� ���

�

More�recently,�Feist�et�al.� (2007)� found�an�overall�conviction�rate�
of�10.7�per�cent�out�of�676�cases,�although�this�figure�dropped�to�
4.7�per�cent�if�convictions�for�lesser�offences�were�excluded.��

Most� British� studies,� therefore,� show� a� conviction� rate� of� be�
tween� 10� per� cent� and� 20� per� cent,� and� a� large� number� of� other�
studies�from�around�the�common�law�world�show�broadly�similar�
results�(Russell,�1984:�101;�Majority�Staff�of�the�U.S.�Senate�Judici�
ary� Committee,� 1993;� Frazier� et� al.,� 1994;� New� South� Wales� De�
partment� of� Women,� 1996;� Fitzgerald,� 2006;� Taylor,� 2007).� Yet�
even�these�low�figures�are�misleading�in�that�they�give�a�convic�
tion�rate�only�out�of�the�cases�known�to�the�police.�It�is�well�estab�
lished,�however,�that�the�majority�of�rape�cases�are�not�reported�to�
the� police� (e.g.,� Myhill� and� Allen,� 2002;� Gartner� and� McMillan,�
1995;�Tjaden�and�Thoennes,�2006).�When�applied�to�the�estimated�
prevalence�of�rape�in�society,�the�conviction�rate�drops�to�dramati�
cally� low� levels.� An� American� commentator� (Feild,� 1979)� and� a�

�
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New� Zealand� commentator� (Young,� 1983)� both� estimated� that� in�
their� respective� jurisdictions� a� rapist� had� only� a� four� per� cent�
chance�of�being�convicted.�The�Majority�Staff�of�the�U.S.�Senate�Ju�
diciary�Committee�(1993)�agreed:�they�estimated�that�a�rape�victim�
had� only� a� two� per� cent� chance� of� seeing� her� rapist� incarcerated.�
Accordingly,�it�is�difficult�to�contest�Wright‘s�conclusion�(1984:�100)�
that�a� rapist�who� is� sent� to�prison� for� rape�must�consider�himself�
very�unfortunate.�

RAPE�AND�THE�CRIMINAL�PROCESS������������������������������������������������
–�ATTEMPTS�AT�REFORM�

Rape�is�not�a�rare�event�in�our�society.�Recent�studies�(Myhill�and�
Allen,�2002;�Walby�and�Allen,�2004)�estimate�that�the�total�number�
of�women�in�England�and�Wales�who�have�suffered�rape�as�adults�
is�around�4�per�cent,�with�61,000�new�victims�in�1999�and�47,000�in�
2000� (including�attempts).� Irish� figures�are�not�quite� so�detailed,�
but� the� Sexual� Abuse� and� Violence� in� Ireland� study� (SAVI)�
(McGee�et�al.,�2002:�65�6)�found�that�over�6�per�cent�of�women�and�
just�under�1�per�cent�of�men�had�suffered�experiences�that�fit�the�
current�legal�definitions�of�rape.�These�respondents�have�suffered�
a�violent�crime�that�can�cause�significant�personal�injury�in�addi�
tion� to� the�violation�of� the�person� inherent� in� the�offence.�Addi�
tionally,� a� large� number� of� studies� have� shown� that� rape� can�
cause�serious�psychological�effects�for�the�complainant�(e.g.,�Bur�
gess�and�Holmstrom,�1979;�Shapland�et�al.,�1985;�Walby�and�Al�
len,�2004).�Further,�Duborg�et�al.�(2005)�have�shown�that�rape�im�
poses�significant� financial�costs�both� to� the�victim�and� to�society�
in�general.�Consequently,�there�are�compelling�reasons�for�society�
to�ensure� that� the�criminal� justice�system‘s�response� to� the�prob�
lem�of�rape�in�our�society�is�as�effective�as�possible.�The�materials�
cited�above�show�that�this�has�not�been�the�case.�Commentators�in�
the�1970s�and�1980s�pointed�out�that�the�law�had�developed�a�se�
ries� of� rules� related� specifically� to� rape� that� made� successful�
prosecution�more�difficult�(e.g.,�Brownmiller,�1976;�Estrich,�1987).�
Further,� these� rules� ‘all� too� often� resulted� in� the� victim‘s� being�
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violated�a� second� time�–�by� the� criminal� justice� system‘� (Estrich,�
1987:� 42).� Three� factors� combined� to� bring� about� reform� of� the�
rape� laws� in� common� law� jurisdictions� in� the� 1980s� and� 1990s.�
First,� rape� victim� advocacy� groups� such� as� Rape� Crisis� Centres�
began�to�highlight� the�treatment�of�victims.�Second,� the�problem�
of�crime�control�became�a�dominant� theme� in� the�political�arena�
with�broad�agreement�among�politicians�that� the�criminal� justice�
system�was�unduly�protective�of�criminal�defendants�(Ashworth,�
2000;�Elias,�2003).�Finally,�there�was�increasing�recognition�among�
lawyers�that�victims�had�in�fact�been�treated�poorly�by�the�crimi�
nal� justice� system,� a� treatment� that� ultimately� could� undermine�
the� system� itself� (e.g.,� Royal� Commission� on� Criminal� Justice,�
1993:�para.�5.44;�Scottish�Executive,�2000).�

Efforts�to�reform�the�rape�laws�are�generally�taken�to�have�be�
gun� with� the� formation� in� 1972� of� the� Women‘s� Task� Force� on�
Rape� in� Michigan� (Temkin,� 2002:� 150).� This� Task� Force� drafted�
what� was� then� considered� an� ideal� rape� statute� (March� et� al.,�
1982),�an�effort�that�was�subsequently�replicated�in�other�states�in�
the�United�States,�Canada�and�Australia.�Temkin�(2002:�151)�notes�
that� these� reform� efforts� typically� contained� five� characteristics.�
First,� the�traditional�single�offence�of�rape�was�replaced�by�some�
form�of�gradation�scheme�based�on�differing�levels�of�offence�se�
verity.� Second,� very� often,� this� gradation� scheme� dropped� the�
word�‘rape’�entirely�in�favour�of�‘sexual�assault‘,�the�rationale�be�
ing�that�by�dropping�the�word�all�the�historical�baggage�that�went�
along� with� that� word� would� also� be� dropped.� Third,� attempts�
were�made�to�alter�the�manner�in�which�the�law�treated�the�issue�
of�consent,�such�as�in�Michigan�whose�model�statute�dropped�all�
references�to�consent�and�focused�instead�on�the�circumstances�in�
which� the� offence� occurred� (Schulhofer,� 1998).� Fourth,� long�
standing�common�law�exemptions�from�the�law�of�rape�for�certain�
categories� of� males� were� abolished,� principally� those� concerning�
husbands�and�young�males�under�the�age�of�fourteen.�Finally,�al�
terations� were� made� to� the� laws� of� evidence,� especially� through�
the� introduction� of� what� became� known� as� Rape� Shield� Laws.�
These� laws� attempted� to� provide� some� measure� of� protection� to�

�
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rape�complainants�from�the�kind�of�intimate�questioning�that�had�
hitherto� characterised� a� rape� trial.� There� were� high� expectations�
that�these�reforms�would�revolutionise�the�trial�of�rape,�leading�to�
much� higher� rates� of� reporting,� prosecution� and� conviction�
(Spohn�and�Horney,�1996).�A�series�of� studies�determined,�how�
ever,�that�these�reforms�had�achieved�little�in�terms�of�conviction�
rates� (Department� of� Justice� Canada,� 1990;� Bachman� and� Pater�
noster,� 1993�4;� March� et� al.,� 1982;� Schissel,� 1996,� Horney� and�
Spohn,�1991;�Spohn�and�Horney,�1996),�but�were�nevertheless�im�
portant�in�symbolic�terms�(Berger�et�al.,�1988;�Spohn,�1998�9).�

TERMINOLOGY�

The� criminal� justice� system� makes� extensive� use� of� labels� to� de�
note�both�the�position�that�individuals�hold�and�the�stage�within�
the�system�that� they�have�reached.�Strictly�speaking,� these� labels�
are�just�words�with�formal�meanings.�Words,�however,�also�carry�
connotations,�and�the�connotations�attached�to�the�terms�used�to�
denote�those�who�make�allegations�of�rape�have�led�to�a�consider�
able� debate� on� the� most� appropriate� form� of� reference.� The� pri�
mary�choices�are�‘victims‘�and�‘survivors‘.�Koss�and�Harvey�(1991:�
ix)�explain�the�distinction�between�these�terms:�

[The� victim]� is� one� who� is� acted� upon� and� usually� ad�
versely�affected�by�a�force�or�agent,�one�who�is�subjected�to�
oppression,�hardship�or�who�is�tricked�or�duped.�It�can�also�
denote� one� who� is� injured,� destroyed� or� sacrificed.� The�
survivor�is�the�victim�who�not�only�has�endured,�but�who�
has� also� prevailed� and� who� has� rebuilt� the� meaning� shat�
tered�by�rape.��

In�other�words,�referring�to�those�who�have�been�raped�as�victims�
denigrates�them,�whereas�referring�to�them�as�survivors�empow�
ers� them.� Other� commentators� disagree,� arguing� that� these� dis�
tinctions� prevent� a� full� understanding� of� what� those� who� have�
been� raped� go� through,� both� at� the� time� of� the� rape� and� after�
wards� in� trying� to� cope� with� the� experience� (e.g.,� Kelly� and�
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Regan,�2001:� 47).� In�other�words,� anyone�who�has�been� raped� is�
both�a�victim�and�a�survivor.�This�debate,�while�no�doubt�impor�
tant,�is�not�an�appropriate�subject�for�this�study.�Accordingly,�the�
labels�used�in�this�study�are�used�in�their�strict�legal�sense.�Those�
who�allege�rape�are�referred�to�as�victims�until�they�make�a�com�
plaint,�at�which�point�they�are�referred�to�as�complainants.�Those�
against�whom�complaints�are�made�are�referred�to�as�suspects�un�
til�charges�are� laid�against� them�at�which�point� they�become�de�
fendants.�If�convicted,�defendants�become�offenders.�These�terms�
are� used� in� a� strictly� neutral� sense,� and� no� connotations� are� in�
tended�by�their�use.�Similarly,�the�chair�of�a�jury�is�referred�to�as�a�
foreman�as�this�is�the�term�employed�in�the�controlling�legislation;�
such�usage�is�not�intended�to�suggest�that�only�men�can�hold�this�
position.��

One� other� issue� of� nomenclature� needs� airing.� In� this� study�
victims�of�rape�are�referred�to�in�the�feminine�gender�unless�oth�
erwise�indicated.�This�has�been�done�simply�for�linguistic�conven�
ience,�and�is�not�meant�to�deny�the�existence�of�male�rape,�which�
has�been�formally�recognised�by�Irish� law�since�1990.�Nor� is� this�
practice� intended� to� denigrate� the� suffering� that� male� victims� of�
rape� go� through.� All� the� available� evidence,� however,� indicates�
that� men� and� women� do� not� face� an� equal� threat� of� sexual� vio�
lence,�and�that�rape�is�a�crime�that�is�overwhelmingly�committed�
against� women.� Using� the� feminine� rather� than� the� masculine�
therefore�better�reflects�the�reality�of�the�crime�of�rape.�
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Chapter�2�

THE�CURRENT�STATE�OF�KNOWLEDGE:�
RAPE�AND�ATTRITION�IN�THE������������������������

LEGAL�SYSTEM�

here� is� a� dearth� of� information� relating� to� rape� and� the� legal�
system�in�Ireland.�Recent�studies�–�Leanne�et�al.’s�(2001)�quali�

tative�study,�Bacik�et�al.’s�European�study�(1998)�and�McGee�et�al.�
(2005)� –� have� attempted� to� address� this� issue.� These� studies� used�
in�depth� qualitative� assessments� and� quantitative� analysis,� but�
such�Irish�studies�remain� in�very�short�supply.� In�order� to�situate�
this�study�within�the�larger�state�of�knowledge�on�rape�attrition,�it�
is� necessary� to� look� at� research� conducted� in� other� jurisdictions.�
This�chapter�assesses� the�current� state�of�knowledge�on� reporting�
rape,�prosecuting�rape,�the�trial�process�and�the�associated�stages�of�
attrition.�The�starting�point,�however,�is�a�discussion�on�the�nature�
and�prevalence�of� so�called� ‘rape�myths’,�which� the� literature�has�
shown� to� be� influential� at� all� stages� of� the� criminal� process� (e.g.�
Kelly,�2001;�Temkin�and�Krahe,�2008;�Myhill�and�Allen,�2002).�

T�

RAPE�MYTHS�

From�the�1970s�onwards,�sociological�researchers�began�to�inves�
tigate�the�impact�upon�the�criminal� justice�system�of�widespread�
cultural�misconceptions�about�rape�(Payne�et�al.,�1999:�27).�These�
misconceptions� have� been� labelled� ‘rape� myths‘� and� are� defined�
as� ‘prejudicial,� stereotyped,� or� false� beliefs� about� rape,� rape� vic�
tims,�and�rapists‘�(Burt,�1980:�217).�These�beliefs�depend�for�their�
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survival� ‘not� on� evidence� but� on� constant� reiteration‘� (Kennedy,�
1992:� 32).� Today,� virtually� all� commentators� accept� that� the� exis�
tence�of�such�rape�myths�makes�convictions�in�rape�cases�more�dif�
ficult�to�achieve�(e.g.,�Scottish�Executive,�2000;�Kelly,�2001;�Office�of�
Criminal� Justice� Reform,� 2006;� Temkin� and� Krahe,� 2008).� Rape�
myth�acceptance�impacts�the�criminal�justice�system�in�three�ways.�
First,� all� decision�makers� have� to� base� their� decisions� on� their� as�
sessment�of�the�information�before�them,�but�that�assessment�takes�
place�within�the�context�of�the�decision�maker’s�own�value�system.�
Decision�makers� who� subscribe� to� rape� myths� are� more� likely� to�
view�the�victim�in�a�negative�light�(and�therefore�to�decide�against�
her� interests)� if� her� actions� or� behaviour� breached� the� decision�
maker’s� value� system� (e.g.� Acock� and� Ireland,� 1983;� Adler,� 1985;�
Muehlenhard,� 1988;� La� Free� et� al.,� 1985;� Whatley,� 2005).� Second,�
decision�makers�are�called�upon�to�decide�whether�or�not�an�inci�
dent�constituted�the�crime�of�rape.�Because�the�information�before�
them�will�rarely�be�complete,�decision�makers�may�be�tempted�to�
depart�from�the�evidence�and�to�fall�back�upon�schematic�or�stereo�
typical�views�of�what�constitutes�rape�in�order�to�help�them�make�
their� decision� (Temkin� and� Krahe,� 2008:� 42�3).� Finally,� rape� myth�
acceptance�among� legislators�and� judges� (at� least� in� common� law�
jurisdictions)� can� lead� to� the� development� of� discriminatory� legal�
rules.�

Rape�myths�can�be�broken�into�a�number�of�different�catego�
ries�for�ease�of�analysis:�a�belief�in�the�prevalence�of�false�accusa�
tions,�a�belief�in�the�‘real�rape‘�stereotype,�and�more�general�rape�
supportive�attitudes.�

False�Accusations�
Writing� in� the� eighteenth� century,� the� great� English� jurist� Lord�
Matthew�Hale�declared:��

It� is� true� rape� is� a� most� detestable� crime,� and� therefore�
ought�severely�and�impartially�to�be�punished�with�death;�
but�it�must�be�remembered,�that�it�is�an�accusation�easily�to�
be�made�and�hard�to�be�proved,�and�harder�to�be�defended�
by�the�party�accused,�tho�never�so�innocent�(1736:�635).�
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Implicit�in�this�statement�is�an�assumption�that�false�allegations�of�
rape� are� easily� made,� an� assumption� that� has� continuing� vitality�
today.� Burt� (1980)� found� that� 50� per� cent� of� her� respondents� en�
dorsed�the�view�that� false�reports�of�rape�are�common,�motivated�
either�by�revenge�or�a�desire�to�hide�a�sexual�indiscretion.�Hans�and�
Vidmar�(2001)�cite�an�opinion�poll�published�in�the�London�Times�
in� which� one� quarter� of� the� 1,056� respondents� believed� that� men�
were�often�convicted�of�rapes�that�they�did�not�commit.�Burton�et�
al.� (1998)� found� that� 81� per� cent� of� male� respondents� and� 68� per�
cent� of� female� respondents� agreed� that� women� cry� rape� the� next�
day�because�of�second�thoughts�about�their�earlier�sexual�activities.�
In� a� review� of� existing� studies,� Olsen�Fulero� and� Fulero� (1997)�
found� that� between� 50� per� cent� and� 78� per� cent� of� respondents�
agreed�that�most�reported�cases�of�rape�are�false�and�are�promoted�
by�revenge�or�a�desire�to�disguise�‘promiscuous’�behaviour.�

These� attitudes� have� also� been� found� among� police� officers,�
judges�and�lawyers.�Among�police�officers,�researchers�in�several�
jurisdictions�have�found�evidence�of�widespread�disbelief�of�rape�
complainants.� The� Law� Reform� Commissioner� of� Victoria� (1976)�
noted� a� study� conducted� among� four� Victorian� police� depart�
ments� that� concluded� that� 50� per� cent� of� rape� reports� were� con�
sidered�by�police�to�be�unfounded.�Similarly,�Chambers�and�Mil�
lar�(1983)�found�that�Scottish�police�officers�believed�false�reports�
to�be�common,�although�they�noted�that�few�officers�were�able�to�
provide� any� actual� examples� of� false� reports� from� their� own� ex�
periences.�Similar�police�attitudes�were� reported�by�Temkin�as�a�
result� of� interviews� with� officers� in� London� (1999)� and� Sussex�
(1997).�Out�of�concern�that�police�officers�were�‘no�criming‘*�rape�
reports�too�easily,�the�Home�Office�in�Britain�introduced�Circular�
69/1986,� which� provided� that� a� rape� report� could� be� no�crimed�
only� if� the� complainant� retracted� the� complaint� and� admitted� to�
falsification� (Rumney,� 2006:� 131).� Notwithstanding� these� instruc�

������������������������������������������������������
*�No�criming�refers�to�a�process�in�which�police�officers�formally�determine�that�
no� crime� occurred� and� that� therefore� the� complainant’s� allegations� should� re�
ceive�no�further�attention.�
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tions,�Harris�and�Grace�(1999)�found�evidence�of�widespread�con�
tinuing� misuse� by� the� police� of� their� no�criming� power.� As� for�
lawyers� and� judges,� Temkin� and� Krahe� (2008)� interviewed� 17�
judges� and� seven� barristers,� all� with� experience� in� rape� cases.�
Three� judges�and�one�barrister� stated� their�opinion� that� false� re�
ports�were�a�particular�problem�in�rape�cases.��

Why� might� a� rape� complainant� make� a� false� report?� In� most�
studies,� respondents� believed� that� false� reports� were� motivated�
either�by�a�desire�for�revenge�or� to�disguise�promiscuous�behav�
iour�(Burt,�1980;�Burton,�1998;�Olsen�Fulero�and�Fulero,�1997).�The�
Law�Reform�Commission�of�Victoria�(1976)�considered�this�matter�
in�some�detail�and�set�out�several�instances�in�which�they�thought�
a�woman�might�be�tempted�to�make�a�false�complaint:��

� If�she�needs�an�excuse�for�coming�home�late�and�there�is�evi�
dence�of�sexual�intercourse;�

� If� she� is� found� in� the�act�of�sexual� intercourse�and� important�
rights�such�as�custody�of�children�are�concerned;�

� If�she�needs�to�explain�a�pregnancy�or�the�contraction�of�a�ve�
nereal�disease;�

� If�she�wants�to�gain�revenge�for�a�husband�or�boyfriend’s�infi�
delity�or�wants�to�be�rid�of�a�former�boyfriend;�or��

� If�she�wants�to�justify�an�abortion.��
�
Hanly�(2001:�n.�65)�summarises�some�of�the�other�reasons�that�have�
been�advanced�to�explain�women’s�perceived�willingness�to�make�
a�false�report:�sexual�neuroses,�sexual�fantasies,�extortion,�attempts�
to�coerce�a�man�to�marry�her,�a�desire�for�notoriety�or�sympathy,�or�
for�no�reason�at�all.�It�is�noteworthy�that�empirical�support�for�any�
of�these�supposed�explanations�is�rarely�provided.�

Empirical� evidence� for� the� prevalence� of� false� reporting� in�
rape�cases�is�inconclusive.�Rumney�(2006:�136�7)�reviews�the�avail�
able� empirical� evidence� on� the� rate� of� false� reporting,� and� notes�
rates�running�between�1.5�per�cent�to�90�per�cent.�Notwithstand�
ing�this�range,�since�the�late�1970s�there�has�been�a�broad�consen�
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sus�among�scholarly�commentators�that�the�rate�of�false�reporting�
in�rape�cases�is�low�and�is�no�higher�than�the�rate�in�other�offences�
(Rumney,� 2006:� 143).� The� usual� authority� for� this� assertion� is�
Brownmiller� (1976:� 366),� who� refers� to� a� review� by� female� police�
officers� of� rape� complaints� made� to� the� New� York� Police� Depart�
ment�that�found�that�two�per�cent�of�the�complaints�were�false.�The�
source�for�this�information�is�stated�to�be�a�speech�by�a�New�York�
appellate� judge� to� the� New� York� Bar� Association.� Regrettably,�
Brownmiller� gave� no� details� as� to� the� methodology� employed� in�
this� review,� and� its� accuracy� has� been� questioned� (Greer,� 2000).�
Part� of� the� difficulty� in� quantifying� the� rate� of� false� reporting� is�
definitional�(Rumney,�2006)�–�should�one,�for�example,�include�as�a�
false�report�those�that�are�made�in�good�faith�(i.e.,�the�complainant�
was� drunk� at� the� time� of� the� incident� and� honestly� thought� that�
something� untoward� had� happened)?� A� further� difficulty� lies� in�
identification�(Hanly,�2001)�–�by�what�criteria�is�a�false�report�to�be�
identified?�Clearly,�the�mere�fact�that�a�prosecution�is�not�brought�
or,� if� a�prosecution� is� initiated,� is� unsuccessful,� is�not� evidence� of�
falsification.� Accordingly,� an� empirical� finding� must� be� based� on�
clear�and� reliable�criteria�before� it� can�be�accepted,�a� requirement�
that�few�empirical�studies�have�met�(Rumney,�2006:�139).�Thus,�the�
true�rate�of�false�reporting�in�rape�cases�is�unknown,�but�there�is�as�
yet�no�conclusive�evidence�that�false�reports�are�common.�

The�‘Real�Rape‘�Stereotype�
Perhaps� the� most� pernicious� myth� surrounding� the� trial� of� rape�
offences�concerns�the�so�called�‘real�rape‘�stereotype.�As�its�name�
suggests,� this� is� a� stereotypical� view� of� the� characteristics� of� a�
typical� rape� attack� that� decision�makers� expect� to� see� in� a� rape�
allegation.� In� describing� her� own� rape� experience,� Estrich� (1987:�
47)�commented�that�the�‘most� important�thing�is�that�[the�rapist]�
was�a�stranger;�that�he�approached�me�not�only�armed�but�unin�
vited;� that�he�was�after�my�money�and�car,�which� I� surely�don’t�
give� away� lightly,� as� well� as� my� body‘.� In� other� words,� if� those�
characteristics�are�present�in�a�given�incident,�the�decision�maker�
is� much� more� likely� to� label� the� incident� as� rape� (Kalven� and�
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Zeisel,�1966:�249�254;�Burt�and�Albin,�1981;�Kerstetter,�1990;�Lees�
and�Gregory,�1993;�Frazier�and�Haney,�1996;�Du�Mont�et�al.,�2003).�
This�has�been�confirmed�through�interviews�with�criminal�justice�
professionals,�most�of�whom�claim�not�to�subscribe�to�the�stereo�
type�themselves�but�who�nevertheless�accept�its�power�especially�
over�jurors�and�act�accordingly*�(Brown�et�al.,�2007).�Thus,�the�real�
rape�stereotype�is�not�only�descriptive�but�is�prescriptive�as�well�
at�least�in�its�effect�(Temkin�and�Krahe,�2008:�32).�Interestingly,�the�
power� of� the� real� rape� stereotype� not� only� affects� the� decision�
maker;�it�may�also�affect�the�complainant’s�view�of�the�incident.�A�
number�of�researchers�have�found�significant�proportions�of�their�
respondents�experiencing�incidents�that�met�their�legal�definition�
of� rape� who� did� not� themselves� view� those� experiences� as� rape�
(Koss�and�Oros,�1982;�Scronce�and�Corcoran,�1995;�Myhill�and�Al�
len,�2002:�53�7;�Du�Mont�et�al.,�2003;�Walby�and�Allen,�2004:51�2).�
Peterson� and� Muehlenhard� (2004)� note� that� there� might� be� a�
number�of�reasons�for�this,�but�argue�that�even�victims�will�have�
been� exposed� to� rape� myths� and� must� have� been� influenced� by�
them.�Consequently,�victims�are�more�likely�to�report�a�rape�to�the�
police�if�the�incident�fits�the�stereotype.�As�a�result�of�this�and�the�
issue�of�downstreaming,�stereotypical�rapes�are�more�likely�to�be�
prosecuted�which� in� turn� ‘shape[s]� the�social�perception�of�what�
genuine� rape� cases� are� like‘� (Temkin� and� Krahe,� 2008:� 40).� Thus�
the�stereotype�becomes�self�perpetuating.��

There� are� several� characteristics� traditionally� associated� with�
the�real�rape�stereotype:�

1. The�rapist�is�a�stranger�to�the�victim;�

2. The�rape�will�occur�outdoors,�usually�at�night;�

3. The�rape�will�be�perpetrated�by�force,�usually�with�a�weapon;�

4. The�victim�will�resist�physically�and�will�suffer�physical� inju�
ries�as�a�result;�and�

������������������������������������������������������
*�This� is� a�process�known�as�downstreaming�–� i.e.,�decisions�are�made�at� early�
stages�of�the�criminal�process�in�anticipation�of�decisions�that�are�perceived�to�be�
likely�further�downstream�in�the�system.�
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5. The�victim�will�be�highly�emotional�after�the�rape.�
�
To�this�list,�a�further,�more�modern�characteristic�should�be�added�
due�to�its�prominence:�

6. Drugs�such�as�Rohypnol�and�GHB�are�the�date�rape�drugs�of�
choice.�

�
Each�of�these�characteristics�will�be�considered�in�turn.�

Stranger�Rape�

This�is�perhaps�the�strongest�element�of�the�real�rape�stereotype:�
prosecutors�are�more� likely� to� initiate�proceedings,�and�proceed�
ings� are� more� likely� to� be� successful,� in� stranger� attacks� than� in�
attacks� in� which� the� victim� has� a� prior� relationship� with� the� at�
tacker� (Kalven� and� Zesiel,� 1966:� 252�4;� Adler,� 1987:� 47;� Estrich,�
1987:�47;�U.S.�Senate�Majority�Staff,�1993:�21,�32�3�(citing�Vera�In�
stitute� of� Justice,� 1981);� Leviore,� 2004;� Temkin� and� Krahe,� 2008:�
91).� Yet,� virtually� every� study� confirms� that� the� overwhelming�
majority�of�rapes�are�committed�by�assailants�who�are�known�to�
the� victim� (Adler� 1987:� 46�7� (citing� Sanders,� 1980:� 61;� Wright,�
1980:�124);�Harris�and�Grace,�1999;�Kelly,�2001:�8�(citing�National�
Victim�Center,�1992;�Tjaden�and�Thoennes,�1998);�Myhill�and�Al�
len,�2002:�30;�Walby�and�Allen,�2004:�59�60;�Kelly�et�al.,�2005:�20;�
Feist�et�al,�2007:�12).�Table�2.1�sets�out�the�percentage�of�stranger�
rapes�as�found�in�several�of�the�most�recent�studies.�

Further,� some� studies� have� found� a� very� high� incidence� of�
rape� by� intimates:� Harris� and� Grace� (1999),� for� example,� found�
that�intimates�made�up�43�per�cent�of�assailants;�Myhill�and�Allen�
(2002)� found� that� current� and� former� partners� accounted� for� 56�
per� cent� of� all� alleged� rapists.� Additionally,� Walby� and� Allen�
(2004:�59)�found�that�the�more�serious�the�assault�the�more�likely�
it�was�that�the�assailant�was�well�known�to�the�victim.�
�
�
�
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Table�2.1:�Stranger�Rapes�

Studies� %�of�Rapes�by�Strangers�

Harris�and�Grace�(1999)� 12�

Myhill�and�Allen�(2002)� 8�

Ruparel�(2004)� 36�

Kelly�et�al.�(2005)� 28�

Feist�et�al.�(2007)� 14�

Location�and�Time�of�the�Rape�

The� real� rape� stereotype� assumes� that� rapes� take� place� outdoors�
and� at� night.� This� assumption� is� correct� as� far� as� timing� is� con�
cerned.� Amir� (1971:� 84)� found� that� almost� half� of� all� rapes� oc�
curred�between�the�hours�of�8.00�pm�and�2.00�am.�Ruparel�(2004:�
3)�found�that�the�majority�of�rapes�occurred�between�9.00�pm�and�
4.00�am.�Feist�et�al.� (2007:�16)�found�that�30�per�cent�of�rapes�oc�
curred�between�midnight�and�1.00�am.�

The�stereotype�is�utterly�incorrect,�however,�as�far�as�location�
is�concerned.�The�majority�of�rapes�are�committed�indoors,�as�Ta�
ble�2.2�shows.�

Table�2.2:�Location�of�Rape�Incidents�

Studies� %�of�Rapes�
Indoors�

%�of�Rapes�
Outdoors�

%�of�Rapes�
in�Vehicles�

Amir�(1971)� 67� 18� 15�

Adler�(1987)� 72� 37� N/A�

Harris�and�Grace�(1999)� 73� 18� 8�

Myhill�and�Allen�(2002)� 75� 13� N/A�

Ruparel�(2004)� 32*� 14� 15�

Feist�et�al.�(2007)� 70� 14� 5**�

*�Figure�refers�to�victim’s�home�only�
**Figure�refers�to�defendant’s�car�only�
�
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The�overwhelming�majority�of�rapes�are�committed�in�private�lo�
cations,�usually�either�the�victim’s�home,�the�defendant’s�home�or�
a�home�shared�by�both�parties.�Research�in�Ireland�agrees.�McGee�
et�al.�found�that�adult�female�sexual�abuse�was�most�likely�to�oc�
cur�in�private�locations,�with�only�24.2�per�cent�of�incidents�occur�
ring� in� a� public� place,� outdoors� or� in� a� garden� (2002:� 101).� For�
male�victims,�the�corresponding�figure�was�24.1�per�cent.�Just�over�
34�per�cent�of�female�sexual�abuse�victims�reported�that�their�ex�
periences�occurred�in�their�own�or�the�offender’s�home;�the�corre�
sponding�figure�for�male�victims�was�21.2�per�cent�(ibid.).��

There�is�an�obvious�link�between�the�location�of�the�rape�and�
the�relationship�between�the�parties.�Out�of�simple�opportunism,�
a� stranger� rape� is� more� likely� to� occur� in� outdoor� locations,� and�
this�was�confirmed�by�Feist�et�al.�(2007:�9)�who�found�that�75�per�
cent� of� stranger� rapes� occurred� outdoors,� over� half� of� which� oc�
curred� in�a�public�area.�Opportunism�also�explains�why� the�ma�
jority� of� rapes� occur� indoors:� as� most� rapes� are� committed� by�
someone� known� to� the� victim,� the� perpetrator� will� likely� have�
more�opportunities� to� take�advantage�of�a�private�setting�for� the�
rape.�

Force�and�Use�of�Weapons�

Jurors�appear�to�attach�a�great�deal�of�importance�to�evidence�that�
the� defendant� used� physical� force� in� order� to� have� sex� with� the�
complainant�(Reskin�and�Visher,�1986).�This�is�not�surprising;�the�
use�of� force� is�generally� incompatible�with�a� suggestion� that� the�
intercourse�was�consensual,�and�the�more�force�that�was�used�the�
greater� the� likelihood�of�securing�a�conviction�(Adler,�1987:�116).�
There� is� some� truth� to� this� aspect� of� the� stereotype� in� so� far� as�
some�degree�of�physical�force�beyond�that�required�to�commit�the�
rape� is�not�unusual.� In�an�early�study�by�Amir� (1971:�154),� force�
was�used�in�550�out�of�the�646�cases�in�the�sample�under�examina�
tion�(or�85�per�cent).�More�recent�studies�tend�to�confirm�this�find�
ing:�Myhill�and�Allen�(2002:�32,�34)�found�that�force�was�used�in�
74�per�cent�of�cases�with�violent�threats�being�used�in�75�per�cent�
of�cases;�Walby�and�Allen�(2004:�36)�found�that�force�was�used�in�
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71�per�cent�of�cases�and�threats�were�used�in�29�per�cent�of�cases;�
and,�Feist�et�al.�(2007)�found�that�some�level�of�force�was�used�in�
68�per�cent�of�cases.��

Nevertheless,� the� levels� of� force� used� are� usually� quite� low.�
While�Feist�et�al.�(2007)�found�that�force�was�used�in�68�per�cent�of�
cases,�only�9�per�cent�of�victims�were�actually�beaten�by�their�at�
tacker.�Similarly,�Ruparel�(2004)�found�that�three�quarters�of�cases�
involved�little�extra�violence�beyond�what�was�needed�to�accom�
plish�the�rape.�Thus,�while�rape�is�an�inherently�violent�crime,�the�
use�of�severe�extraneous�violence�is�comparatively�rare.�Similarly,�
the�use�or�display�of�weapons�is�also�quite�rare.�Walby�and�Allen�
(2004:�36)�found�that�a�weapon�was�displayed�or�used�in�only�10�
per�cent�of�cases,�while�Feist�et�al.�(2007:�20)�found�that�a�weapon�
was� produced� in� only� 4� per� cent� of� cases.� Nevertheless,� if� evi�
dence� of� the� use� of� a� weapon� is� produced� at� trial,� the� chance� of�
securing�a�conviction�is�doubled�(Kelly�et�al.,�2005:�72).�

Resistance�and�Injury�

Allied�to�the�assumption�that�a�genuine�rape�will�be�accompanied�
by�violence�and/or�the�use�of�a�weapon�is�the�assumption�that�the�
victim� will� physically� resist� and� will� be� injured� as� a� result.� The�
assumption� that� rape� victims� will� physically� resist� is� one� of� the�
most� durable� rape� myths� (Ellison� and� Munro,� 2009:� 371�2).� Yet�
studies� show� that� most� victims� do� not� fight� back.� Amir� (1971)�
found� that� the� principal� strategy� employed� by� victims� was� sub�
mission,� with� only� 18� per� cent� actually� attempting� to� fight� off�
their�attacker.�Over�thirty�years�later,�Feist�et�al.�(2007:�21)�came�to�
a�similar�conclusion.�Out�of�a�total�of�676�cases,�they�were�able�to�
extract�information�on�the�victim’s�response�in�440�cases.�The�vic�
tim�attempted� to� fight�back� in�only�12�per�cent�of� cases;�by�con�
trast,� the� victim� employed� verbal� dissuasion� in� 63� per� cent� of�
cases�and�attempted�to�get�away�in�47�per�cent�of�cases.�Physical�
resistance�was�found�to�be�most�likely�in�the�case�of�a�rape�com�
mitted�by�a�partner�or�an�ex�partner.��

Physical�injuries�are�not�uncommon,�and�this�is�not�surprising�
given�that�some�degree�of�physical�force�is�used�in�the�majority�of�
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rape�cases�(see�above).�In�some�cases,�the�injuries�are�severe:�Amir�
(1971:�176)�found�that�nine�victims�were�in�hospital�at�the�time�of�
his�study�while�one�had�died,�all�as�a�result�of� injuries�sustained�
in� the� attack.� A� significant� proportion� of� victims� can� become�
pregnant� (Adler,�1987:�12� (citing�a� report� from�the�London�Rape�
Crisis�Centre�in�which�it�was�stated�that�13�per�cent�of�their�clients�
who� had� contacted� them� over� a� two�year� period� had� become�
pregnant�as�a�result�of�their�experiences)).�Physical�effects�of�such�
severity�tend�to�be�relatively�rare:� the�most�common�physical� in�
jury�suffered�by�victims�consists�of�bruising�(Holmstrom�and�Bur�
gess,� 1978).�The�primary� form�of� injury� suffered�by� rape�victims�
tends�to�be�psychological,�which�can�be�very�severe� (Holmstrom�
and� Burgess,� 1978;� Shapland� et� al.,� 1985;� Resick,� 1987).� In� the�
1970s,� this� psychological� injury� was� termed� Rape� Trauma� Syn�
drome� (RTS),� a� label� coined� by� Burgess� and� Holmstrom� (1979).�
They�postulated�that�RTS�had�two�phases:�the�acute�phase,�domi�
nated� by� the� victim’s� fear� for� her� personal� safety,� and� the� reor�
ganisation� phase,� in� which� the� victim’s� lifestyle� underwent�
changes�due�to�anxiety,�depression,�insomnia,�phobias�and�inter�
personal� difficulties.� More� recent� studies� have� confirmed� that�
rape�victims�do�indeed�typically�make�long�term�changes�to�their�
lifestyles.�Myhill�and�Allen�(2002:�43)�found�that�two�thirds�of�vic�
tims�reported�avoiding�certain�people�or�places�as�a�result�of�the�
rape,�45�per�cent�went�out�less�then�before�the�rape�and�over�half�
were� taking� extra� security� precautions.� Today,� RTS� is� treated� as�
one� form� of� Post�Traumatic� Stress� Disorder� (Shapland� and� Hall,�
2007).��

Evidence�of�resistance�to�the�attack�and�injuries�arising�there�
from�is�powerful�proof�of�non�consent,�thereby�making�conviction�
more� likely� (Adler,� 1987:� 116).� This� is� a� perfectly� proper� use� of�
evidence.�The�difficulty,�however,�is�that�jurors�tend�to�view�nega�
tively� complainants� who� do� not� appear� to� have� resisted� or� suf�
fered� injury� (Krulewitz� and� Payne,� 1978;� Krulewitz� and� Nash,�
1979).�As�a�result,� juries�are�reluctant�to�convict�in�the�absence�of�
such� evidence� (Brereton,� 1993).� This� is� problematic� given� that�
most�physical�injuries�are�relatively�minor�and�will�heal�relatively�
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quickly;�as�a�result,�there�is�likely�to�be�little�evidence�of�physical�
injury�in�cases�that�are�not�reported�very�quickly.�Further,�psycho�
logical� injury,� which� can� be� severe� and� long�lasting,� cannot� be�
seen�by�jurors.��

Victim’s�Evidence�

That� rape� victims� will� suffer� serious� and� ongoing� psychological�
effects� has� been� well�demonstrated� (see� above).� There� are� com�
mon� assumptions� as� to� how� these� effects� will� manifest� them�
selves,�especially�when�the�victim�gives�her�evidence.�Jurors�tend�
to�assume�that�a�genuine�rape�victim�will�be�highly�emotional�in�
court,�and�accordingly�will�be�less�likely�to�believe�a�complainant�
who�gives�her�evidence�in�a�calm�or�unemotional�manner�(Winkel�
and�Koppelaar,�1991).��

Drug�Assisted�Rape�

A�modern�addition�to� the�real�rape�stereotype�concerns� the�phe�
nomenon�of�drug�assisted�rape.�The�common�belief�is�that�a�rapist�
will�surreptitiously�insert�exotic�chemical�substances�such�as�GHB�
or� Rohypnol� into� an� unsuspecting� person’s� drink� in� order� to�
knock�that�person�out�so�that�the�rapist�can�then�engage�in�sexual�
intercourse�with�her�(Finch�and�Munro,�2005).�It�would�seem�that�
this�belief�is�so�strong�that�the�presence�of�GHB�or�Rohypnol�in�a�
scenario�is�sufficient�for�mock�jurors�to�automatically�label�the�in�
cident� as� rape� (Finch� and� Munro,� 2005).� This� view� of� drug�
assisted� rape� has� also� achieved� official� sanction:� the� Sexual� Of�
fences�Index�compiled�by�the�Metropolitan�Police�in�London,�for�
example,�classifies�an�incident�as�drug�assisted�if�the�complainant�
was�administered�a�drug�or�noxious�substance�with�the�intent�of�
impairing� his� or� her� ability� to� consent� to� a� sexual� act� (Ruparel,�
2004:� 4).� On� this� basis,� Ruparel� (2004:� 4)� reported� that� drug�
assisted� rapes�made�up�six�per� cent�of�all� rapes� recorded� on� the�
Sexual�Offences�Index�between�2001�and�2003.�

This� view� of� drug�assisted� rape� is�both� incorrect� and� unduly�
narrow.� It� is� incorrect� as� to� the� effect� that� Rohypnol� and� GHB�
have�on�the�victim.�They�do�not�in�fact�cause�unconsciousness�in�
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the� victim;� rather,� they�have� an� amnesiac� effect� that� the� victim’s�
brain� interprets� as� unconsciousness.� To� the� outside� observer,�
however,� the� victim� simply� appears� to� be� drunk� (Finch� and�
Munro,�2005:�27,�citing�Slaughter,�2000).�The�stereotypical�view�of�
drug�assisted�rape�is�also�unduly�narrow�in�that�it�excludes�what�
several� studies� have� shown� to� be� the� drug� of� overwhelming�
choice� in� rape�cases:�alcohol� (El�Sohly�and�Salamone,�1999;�Stur�
man,� 2000;� Slaughter,� 2000;� Bellis� et� al.,� 2008).� Thus,� Ruparel�
(2004)�found�that�drug�assisted�rape,�as�defined�for�the�purposes�
of�the�Metropolitan�Police’s�Sexual�Offences�Index,�accounted�for�
6�per�cent�of� cases,�but�27�per�cent�of�victims�reported� that� they�
had�been�drinking�at� the�time�of� the� incident.�El�Sohly�and�Sala�
mone�(1999)�examined�1,179�specimens�from�rape�cases�and�found�
GHB� in� 4� per� cent� and� Rohypnol� in� 8� per� cent;� alcohol,� by� con�
trast,�was�found�in�nearly�41�per�cent.�Similarly,�Slaughter�(2000)�
examined�2,003�specimens�and�found�GHB�present�in�5.4�per�cent�
and� Rohypnol� in� 0.5� per� cent;� alcohol� was� found� in� 63� per� cent.�
Yet� the�stereotypical� (and�official)�view�of�drug�assisted�rape�ex�
cludes�cases�in�which�the�complainant�was�intoxicated�from�alco�
hol,�despite�alcohol�having�almost�identical�effects�upon�the�com�
plainant’s�ability�to�form�consent�as�GHB�and�Rohypnol�(Slaugh�
ter,� 2000).� This� distinction� between� alcohol� and� other� chemical�
substances� reflects� the� level� of� acceptance� that� alcohol� has�
achieved� in� western� societies� as� a� social� lubricant.� Mock� jurors�
have�been�shown�to�try�to�distinguish�between�alcohol�fuelled�sex�
and� alcohol�fuelled� rape:� Finch� and� Munro� (2005)� found� that�
mock�jurors�were�willing�to�accept�the�surreptitious�use�of�alcohol�
by� a� man� to� ‘loosen� up‘� a� woman,� and� if� sexual� intercourse� re�
sulted,� it� would� likely� be� deemed� legitimate� unless� the� man� in�
tended� to� take� advantage� of� her.� Interestingly,� the� mock� jurors�
paid� little� attention� to� the� effect� that� the� alcohol� had� upon� the�
complainant,� focusing� instead� upon� the� defendant’s� intention.�
Thus,�alcohol�has�been�deemed�to�be�a�legitimate�tool�in�a�man’s�
sexual�armoury�and�may�be�used�to�lower�another�person’s�inhi�
bitions.� Not� surprisingly� then,� Masher� and� Anderson� (1986)� re�
ported�that�75�per�cent�of�their�respondents�admitted�using�alco�
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hol�in�their�attempts�to�persuade�a�woman�to�have�sex�with�them.�
Similarly,�an�Australian�paper�has�suggested�that�the�use�of�alco�
hol�as�a�spiking�agent�is�not�viewed�as�spiking�in�the�conventional�
sense�(Neame,�2003).��

Summary:�‘Real�Rape‘�v.�Real�Rape�

Empirical� studies� show� that� the� ‘real� rape‘� stereotype� is� almost�
entirely� misleading;� Table� 2.3� contrasts� the� stereotype� with� the�
findings�from�these�studies:�

Table�2.3:�Stereotype�versus�Truth�

� Real�Rape� ����������
Stereotype�

Truth�

Stranger�Rape� Rapes�usually��������������
committed�by�
strangers�

Majority�of�rapes����������������
committed�by�someone�
known�to�victim�

Location�of�Rape� Outdoors� Indoors�

Use�of�Force� High�levels�of�force�
required�

Usually�low�levels�of�
force�used�

Use/Display�of�
Weapons�

Frequent� Rare�

Resistance� Typical� Infrequent�

Serious�Injury� Usual� Comparatively�rare;�����������
usually�low�level�injuries�
such�as�bruising�

Victim’s�Reaction� Highly�emotional� No�typical�reaction�

Use�of�Drugs� GHB�or�Rohypnol� Alcohol�

�
Empirical� studies� also� show� that� the� victims� of� rape� are� usually�
quite�young�(Amir,�1971;�Harris�and�Grace,�1999;�Myhill�and�Al�
len,� 2002;� Walby� and� Allen,� 2004;� Feist� et� al.,� 2007).� Harris� and�
Grace� (1999:� 7)� reported� that� of� the� 446� victims� in� their� study�
whose�age�was�known,�over�one�third�were�aged�between�16�and�
25.�A�further�21.3�per�cent�were�aged�between�26�and�35.�Feist�et�
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al.� (2007:� 8)� found� that� 60� per� cent� of� the� victims� in� their� study�
were�aged�between�16�and�35.�Myhill�and�Allen�(2002:�21)�calcu�
lated� that� people� in� the� 16�19� age� bracket� were� four� times� more�
likely�to�be�raped�than�any�other�age�group.�Given�these�results,�it�
is� scarcely� surprising� that� most� victims� of� rape� are� also� single;�
Harris� and� Grace� (1999:� 6),� for� example,� found� that� two�thirds�
were� single.� Similarly,� Myhill� and� Allen� (2002:� 23)� found� that�
women�who�were�married�or�in�a�long�term�relationship�were�the�
least�likely�to�be�victimized.�Also�not�surprising�is�the�finding�by�
several� studies� that� the� majority� of� rape� victims� are� from� the�
lower�socio�economic�bracket�(e.g.,�Myhill�and�Allen,�2002;�Walby�
and�Allen,�2004;�Kelly�et�al.,�2005;�Feist�et�al.,�2007).�The�majority�
of� victims� are� young� and� single� and� are� therefore� not� likely� to�
have�accumulated�any�great�degree�of�wealth.��

Rape�Supportive�Attitudes�
Rape� supportive� attitudes� are� more� general� social� and� cultural�
perceptions� and� beliefs� that� are� supportive� of� rape� in� that� they�
make� dealing� with� rape,� rape� victims� and� those� accused� of� rape�
more�difficult.�Researchers�have�found�that�those�who�hold�such�
attitudes�are�more�likely�to�exonerate�the�defendant�and�blame�the�
victim�(e.g.,�Wenger�and�Bornstein,�2006;�Temkin�and�Krahe,�2008:�
81).� Experimental� researchers� have� also� found� a� correlation� be�
tween�rape�supportive�attitudes�and�traditional�attitudes�towards�
sex�roles�(Acock�and�Ireland,�1983;�La�Free�et�al.,�1985;�Muehlen�
hard,�1988;�Whately,�2005).�One�of�the�major�rape�supportive�atti�
tudes�arises� in�cases� in�which� the�victim�has�a�prior� relationship�
with�the�defendant.�Experimental�studies�have�shown�that�when�
subjects� learned� of� a� prior� relationship,� they� were� less� likely� to�
believe� that� the� incident� constituted� a� rape� (Klemmack� and�
Klemmack,� 1976;� La� Free� et� al.,� 1985;� Johnson,� 1994;� Willis� and�
Wrightsman,� 1995;� Yescavage,� 1999;� Krahe� et� al.,� 2008).� Further,�
evidence� of� a� prior� relationship� tends� to� reduce� the� seriousness�
with�which�the�incident�is�viewed�by�participants�in�such�studies.�
L’Armand�and�Pepitone�(1982)�reported�that�their�subjects�viewed�
the�rape�as�less�serious�and�less�damaging�if�the�victim�had�a�prior�
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sexual� relationship�with� the�defendant.�Similarly,� Johnson� (1994)�
reported� that� subjects� assessed� the� victim’s� probability� of� enjoy�
ment� as� higher� in� a� case� of� acquaintance� rape� than� in� a� case� of�
stranger�rape.��

Many�rape�supportive�attitudes�concern�what�is�known�as�vic�
tim�precipitation.�Amir�(1971:�259)�defined�victim�precipitation�as�
a�situation�in�which�‘the�victim�is�the�one�who�is�acting�out,�initi�
ating�the�interaction�between�her�and�the�offender,�and�by�her�be�
haviour�she�generates� the�potentiality� for� the�criminal�behaviour�
of� the�offender�or� triggers� this�potentiality,� if� it�existed�before� in�
him‘.�In�other�words,�by�her�behaviour�or�appearance,�the�victim�
brings�about�the�rape�and�therefore�must�bear�at� least�partial�re�
sponsibility� for� it.�Temkin�and�Krahe�(2008:�81)�summarise�some�
of�the�more�common�victim�precipitation�beliefs:�

Rape�is�caused�by:�

� Women�who�tease�men;�

� Women�who�allow�men�to�touch�them�intimately;��

� Women�who�allow�the�situation�to�get�out�of�control;�

� Women�who�use�alcohol�or�drugs;�

� Women�who�dress�in�a�sexy�way;�and�

� Women�who�engage�in�unsafe�conduct.�
�
The�first�three�of�these�beliefs�arise�in�situations�in�which�the�vic�
tim�can�be�said�to�have�engaged�in�flirtatious�or�sexual�behaviour�
with�the�defendant�prior�to�the�rape.�In�common�parlance,�the�vic�
tim� is� said� to� have� led� the� defendant� on.� Yescavage� (1999)� con�
ducted�a�study�among�46�male�undergraduate�students�who�were�
presented� with� a� series� of� vignettes� involving� sexual� intercourse�
in�which�several�factors�were�varied,�including�the�timing�of�a�re�
fusal�to�have�sexual�intercourse�(i.e.,�after�light�petting�only�or�af�
ter� heavy� petting).� The� subjects� were� required� to� indicate� their�
perceptions�of�each�party� in�each�vignette.�Yescavage�found�that�
women�who�engaged�in�sexual�behaviour�and�then�later�refused�
to�engage�in�sexual�intercourse�faced�a�drastic�increase�in�percep�
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tions�of�their�accountability�for�what�followed,�with�a�correspond�
ing�decrease�in�perceptions�of�the�defendant’s�accountability.�Yes�
cavage� speculated� that� in� certain� situations,� a� woman’s� refusal�
was�deemed�to�be�unacceptable;�that�she�is�‘judged�to�have�relin�
quished�her�right�to�refuse�if�she�allows�sexual�activity�to�continue�
past�a�certain�point‘�(1999:�807).�

The�fourth�belief�concerns�the�accountability�of�a�victim�using�
alcohol�or�drugs.�A�series�of�experimental�studies�show�that�par�
ticipants�in�these�studies� judged�such�victims�quite�harshly,�with�
higher� levels� of� accountability� being� applied� to� them� than� to�
women�who�had�not�been�drinking�(La�Free�et�al.,�1985;�George�et�
al.,�1988;�Wild�et�al.,�1998;�Wenger�and�Bornstein,�2006).�The�most�
recent�of�these�studies�(Wenger�and�Bornstein,�2006)�presented�to�
152� students� a� series� of� vignettes� in� which� substance� use� by� the�
victim�was�varied.�The�researchers�reported�that�the�sober�victim�
was� perceived� by� the� participants� as� being� more� credible� than� a�
victim�intoxicated�through�the�use�of�alcohol�or�LSD.��

The�fifth�belief�concerns�the�victim’s�appearance,�both�physical�
and�dress.�Deitz�et�al.�(1984)�reported�that�their�subjects�were�less�
positive�towards�an�unattractive�victim�than�towards�an�attractive�
one,�both�of�whom�resisted�the�attack.�The�authors�speculated�that�
the� subjects� had� difficulty� in� believing� that� an� assailant� would�
persist� in� his� attempts� to� have� intercourse� with� an� unattractive�
woman� who� resisted� his� advances.� As� for� the� woman’s� dress,�
Whately�(2005)�found�that�subjects�attributed�greater�responsibil�
ity� for� a� rape� to� suggestively� dressed� woman� than� to� a� woman�
who�was�more�sombrely�dressed.�

The�last�belief�concerns�victims�whose�actions�placed�them�in�
danger.�Muehlenhard�(1988)�found�that�subjects�were�harsher�to�a�
woman�who�had�visited� the�defendant’s�apartment.�Other�kinds�
of� dangerous� activity� might� include� hitch�hiking� and� walking�
home�alone�at�night�(Temkin�and�Krahe,�2008).�

Prevalence�of�Rape�Myths�
The� first� attempt� to� measure� the� prevalence� of� rape� myths� was�
made� by� Burt� who� developed� the� Rape� Myth� Acceptance� Scale�
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(1980).� Essentially,� this� scale� allows� researchers� to� measure� the�
level�of�acceptance�among�subjects�of�a�series�of�popular�miscon�
ceptions�about�rape.�Since�then,�other�researchers�have�developed�
a� plethora� of� other� measuring� instruments� –� Payne� et� al.� (1999)�
counted� at� least� 24� such� instruments� before� developing� yet� an�
other� one� –� but� Burt’s� scale� remains� the� most� popular� (Payne� et�
al.,� 1999:� 28).� Using� instruments� of� this� nature,� researchers� have�
found�widespread�acceptance�of�rape�myths�in�adult�populations�
in� different� jurisdictions� (e.g.,� Burt,� 1980;� Giacopassi� and� Dull,�
1986;�Ward,�1995;�Taylor�and�Mouzos,�2006).�A�telephone�survey�
among�one�thousand�adults�in�the�United�Kingdom�conducted�by�
Amnesty�International�in�2005�demonstrated�the�continuing�vital�
ity�of�victim�precipitation�myths�in�that�jurisdiction�(cited�in�Am�
nesty� International� UK,� 2008).� Thirty� per� cent� of� respondents�
agreed�that�a�victim�was�partially�or�totally�responsible�for�a�rape�
if�she�was�drunk�at�the�time.�Two�thirds�felt�that�the�victim�was�at�
least� partially� to� blame� for� being� raped� if� she� had� not� clearly�
stated�her�non�consent,�while�almost�the�same�proportion�placed�
some� blame� upon� the� victim� if� she� had� behaved� in� a� flirtatious�
manner.� Wearing� revealing� clothing� was� sufficient� for� over� one�
quarter�to�attribute�some�blame�to�the�victim,�while�having�many�
sexual�partners�or�walking�alone�at�night�allowed�over�one�fifth�of�
respondents� to�attribute�some�blame�to�her.�More�recently,�Tem�
kin� and� Krahe� (2008)� conducted� a� survey� among� 2,176� adults�
resident�in�England�(one�fifth�of�respondents�were�not�British)�to�
test�the�prevalence�of�victim�precipitation�beliefs�and�general�rape�
myths.�Using�a�7�point�Likert�scale,*� they�found�that�one�quarter�
of�respondents�scored�above�the�mid�point�on�the�scale�for�victim�
precipitation� beliefs,� thereby� indicating� a� fairly� high� level� of� ac�
ceptance.� Nearly� one�half� of� respondents� scored� similarly� with�
respect�to�rape�myths.�While�accepting�that�the�participants�over�
all� tended� to� disagree� with� both� sets� of� myths,� the� authors� con�
������������������������������������������������������
*�A�Likert�scale�is�a�widely�used�scale�in�which�respondents�indicate�their�level�of�
agreement�with�a�stated�proposition.�Typically,�respondents�will�be�asked�if�they�
strongly� agree,� agree,� neither� agree� nor� disagree,� disagree� or� strongly� disagree�
with�the�proposition.�
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cluded�that�a�‘substantial�minority�of�participants�showed�support�
for� female� precipitation� beliefs� and� modern� rape� myths‘� (2008:�
108).�In�Ireland,�an�opinion�poll�commissioned�by�the�Irish�Exam�
iner� found�very�high�rates�of�rape�myth�acceptance�(Ryan,�2008).�
One�third� of� respondents� felt� that� a� woman� is� at� least� partly� to�
blame�if�she�had�been�flirting�with�the�defendant�prior�to�the�rape,�
while� one� in� ten� respondents� ascribed� total� responsibility� to� the�
complainant�if�she�had�had�multiple�sexual�partners.�One�third�of�
respondents� ascribed� partial� responsibility� to� the� complainant� if�
she�wore�revealing�clothing�or�was�raped�while�walking�in�a�de�
serted� area.� One� in� twelve� respondents� blamed� the� woman� en�
tirely�if�she�was�drunk�or�had�consumed�illegal�drugs,�while�over�
half� of� male� respondents� under� the� age� of� 25� felt� that� she� bore�
some�responsibility�for�the�rape�in�these�circumstances.�

Some�feminist�authors�argue�that�the�prevalence�of�rape�myth�
acceptance� is�due� to� the� inherently�patriarchal�nature�of�modern�
society� in� which� men� actively� attempt� to� subordinate� women.�
Representative� of� this� view� is� Susan� Brownmiller� (1976).� She� ar�
gues�that�‘[rape]�is�nothing�more�or�less�than�a�conscious�process�
of�intimidation�by�which�all�men�keep�all�women�in�a�state�of�fear’�
(1976:�15�–�italics�in�the�original).�As�most�decision�makers�within�
society� in�general,�and�within� the�criminal� justice� system� in�par�
ticular,� are� male,� it� is� not� surprising� that� the� dominant� view� of�
rape�is�one�that�is�male�supportive.�To�change�this�situation,�it�is�
essential�to�increase�the�number�of�women�in�positions�of�author�
ity,� especially� in� law� enforcement,� because� ‘[w]omen� believe� the�
word�of�other�women.�Men�do�not‘�(1976:�387).�

There� may,� however,� be� a� more� innocent� explanation� for� the�
continued� vitality� of� rape� myths� at� least� as� far� as� the� real� rape�
stereotype� is� concerned.�Most�people�probably� derive� their�view�
of� rape� from� media� reports� and� representations.� As� reports� that�
correspond�to�the�real�rape�stereotype�are�more�likely�to�be�prose�
cuted,� such� incidents� are� also� more� likely� to� be� reported� in� the�
media,� thereby�creating�a� self�perpetuating�process� (Temkin�and�
Krahe,� 2008:� 40).� Further,� the� real� rape� stereotype� is� also� quite�
dramatic�and�lends�itself�to�media�reporting.�Soothill�et�al.�(1990)�
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examined� the� reporting� of� rape� in� six� British� newspapers� at� five�
points� between� 1950� and� 1985� (five� newspapers� were� examined�
across�all�five�points;�one�newspaper�was�added�for�the�last�three�
points).�They�found�that�by�the�1980’s,�there�were�fewer�cases�be�
ing� reported� than� in� the� earlier� decades� but� those� that� were� re�
ported� tended� to� be� more� sensational.� They� concluded� that� the�
dominant� image�of� rape�presented� in� the�newspapers,�especially�
in�the�tabloids,�was�of�rapes�committed�by�strangers�who�terrified�
and� humiliated� women.� As� far� as� media� representations� of� rape�
are�concerned,�Bufkin�and�Eschholz�(2000)�examined�the�portrayal�
of�rape�scenes�in�the�top�50�grossing�films�of�1996.�They�found�five�
rape�scenes,�all�violent�and� three� resulting� in�severe� injuries.�All�
but� one� of� the� victims� was� portrayed� as� being� entirely� innocent,�
and�four�of�the�five�rapists�were�strangers�(the�fifth�was�a�grocery�
man�vaguely�acquainted�with�the�victim).�The�authors�concluded�
that� while� representations� of� rape� in� films� are� relatively� rare,�
those�that�are�shown�depict�the�‘stranger�danger‘�scenario�that�lies�
at� the� heart� of� the� real� rape� stereotype.� Given� such� reports� and�
representations,� it� is�scarcely�surprising�that� large�proportions�of�
the�population�continue�to�harbour�misconceptions�of�rape.��

REPORTING�RAPE�

The�first�potential�stage�of�attrition�occurs�with�the�victim’s�deci�
sion�to�report�to�the�police.�There�is�substantial�evidence�to�indi�
cate�that�the�majority�of�rapes�do�not�come�to�the�attention�of�the�
criminal�justice�system.�The�British�Crime�Survey�(Myhill�and�Al�
len,�2002),�for�example,�found�that�only�around�one�fifth�of�sexual�
assaults�are�reported.�Australian�research�suggests� that�around�a�
third�of�sexual�assault�victims�report�(Australian�Bureau�of�Statis�
tics,� 1999).� In� the� US� and� Canada,� it� is� estimated� that� around� 15�
per�cent�of�rape�victims�contact�the�police�(Tjaden�and�Thoennes,�
2006;�Gartner�and�MacMillan,�1995).��

Irish�research�also�reveals�low�rates�of�disclosure.�Highlighting�
the� silence� that� surrounds� sexual� violence,� McGee� et� al.’s� (2002)�
survey� of� 3,000� Irish� men� and� women� found� that� almost� half� of�
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the� respondents� who� experienced� sexual� victimisation� never�
spoke�to�anyone�about�the�assault.�Even�fewer�had�utilised�formal�
sources�of�support.�For�example,�less�than�10�per�cent�reported�to�
the�Gardaí�and�only�12�per�cent�disclosed�to�mental�health�profes�
sionals.� Reporting� rates� are� low� even� among� people� who� have�
disclosed�their�abuse� to�support�agencies.�Statistics�published�by�
the� Rape� Crisis� Network� Ireland� (RCNI,� 2005)� show� that� ap�
proximately�a�quarter�of�their�clients�who�had�experienced�adult�
sexual�abuse�notified�the�Gardaí.��

These�findings�reveal�that�non�reporting�by�victims�constitutes�
a�significant�source�of�attrition.�Non�disclosure�of�rape�entails�sev�
eral�consequences� for� the�victim�and�society.�When�a�rape� is�not�
reported,�the�victim�may�not�have�access�to�support�services;�the�
offender� will� not� be� apprehended,� punished� or� treated;� and�
knowledge�about�the�characteristics�and�impact�of�sexual�violence�
will�remain�incomplete�(Feldman�Summers�and�Norris,�1984).�It�is�
important� then� to� understand� why� so� few� people� report� rape� to�
the�police.�This�section�reviews�existing�literature�on�victim�deci�
sion�making,� including�theoretical�perspectives�and�empirical�re�
search�investigating�the�factors�associated�with�reporting�rape.� It�
concludes� by� examining� alternative� help�seeking� strategies� util�
ised�by�victims.��

Theoretical�Models�of�Decision�Making�
To� date,� little� theoretical� or� empirical� work� has� examined� deci�
sion�making� among� victims� of� crime.� Much� of� the� theoretical�
work�in�victimology�to�date�has�focused�on�identifying�the�causes�
and� precipitators� of� victimisation,� although� some� have� begun� to�
investigate�the�processes�involved�in�deciding�to�contact�police.�

Theories� of� victim� decision�making� are� predicated� on� an� es�
sentially� rational� choice� framework� (e.g.,� Gottfredson� and�
Gottfredson,� 1988).� According� to� this� perspective,� victims� care�
fully� consider� the� range� of� available� options� and� choose� the� one�
that�will�best�achieve�their�goals�when�deciding�whether�to�report.�
The� decision� to� report� is� determined� by� the� seriousness� of� the�
crime�and�the�amount�of�financial,�psychological�or�physical�harm�
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suffered� as� a� result.� These� rational� theories� have� been� disputed,�
however,� by� models� of� human� decision�making� that� show� that�
people� rarely� make� rational� decisions� derived� from� well�
formulated� cost�benefit� calculations.� Research� shows� that� deci�
sion�making� is� vulnerable� to� error,� bias� and� cognitive� shortcuts�
(Kahneman,�Slovic�and�Tversky,�1982).�Among�crime�victims,�ra�
tionality� may� be� compromised� further� by� the� emotional� distress�
associated�with�criminal�victimisation.��

Greenberg�and�Ruback�(1992:�195)�conceptualised�victim�deci�
sion�making� as� ‘semi�reasoned� action‘.� Drawing� on� their� exten�
sive�empirical�research,�they�proposed�a�three�stage�model�of�vic�
tim�decision�making.�First,�victims�establish�whether�their�experi�
ence�is�‘criminal’�by�comparing�the�incident�against�their�personal�
definitions� of� what� constitutes� a� crime.� Second,� victims� decide�
whether� the� incident� is� serious� enough� to� report.� This� decision�
depends�on�the�extent�to�which�they�feel�they�have�been�wronged�
(expressed�as�a�sense�of�injustice�or�anger)�and�the�extent�to�which�
they� view� themselves� as� vulnerable� to� repeat� victimisation� (ex�
pressed� as� fear� and� uncertainty� about� the� future).� Finally,� they�
decide�whether�to�report�the�crime,�deal�with�matter�themselves,�
or� do� nothing.� Social� influence� plays� a� role� at� each� stage:� others�
can�influence�the�victim�in�labelling�the�incident�as�a�crime�and�by�
exerting�pressure�to�report.�

Greenberg�and�Beach�(2004)�studied�decision�making�among�a�
sample� of� 422� property� crime� victims.� They� found� evidence� that�
three� independent� processes� –� cognitive,� affective� and� social� –�
were� involved.� Victims� were� more� likely� to� report� crimes� with�
greater� financial� costs� when� they� experienced� emotional� arousal�
(especially� fear)�after�discovering� the�crime�and�when� they�were�
advised�by�others�to�make�a�report.�Social�influence�was�particu�
larly� important,� as� victims� who� were� advised� to� call� the� police�
were�almost�12�times�more�likely�to�report�than�victims�who�were�
advised� against� it� or� received� no� advice� at� all.� Goudriaan� et� al.�
(2004)�criticised�the�neglect�of�social�and�contextual�factors�in�ex�
isting� theories� of� victim� decision�making.� They� argued� that� the�
situational� characteristics� (such� as� victim�offender� relationship,�
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losses�experienced)�are�important�but�a�comprehensive�theoretical�
account�must�also�consider�the�role�of�contextual�factors�(such�as�
the� level� of� social� disorganisation� in� the� neighbourhood,� confi�
dence� in�the�police)�and�the� influence�of�social�norms�(for�exam�
ple,�beliefs�about�the�appropriateness�of�calling�the�police)�on�the�
reporting�decision.�

It� is� now� generally� accepted� that� human� behaviour� emerges�
from� a� complex� interaction� between� individual� factors� and� the�
social�world� (see�Henriques�et�al.,� 1984).�These� ideas�have� influ�
enced� recent� thinking� about� decision�making� among� victims� of�
sexual� violence.� Lievore� (2005:� 10)� observed� that� the� decision� to�
report�a� sexual�offence� to� the�police� is� ‘the�outcome�of�an�active�
process�that�takes�into�account�a�range�of�complex�social�and�per�
sonal� contingencies.‘� In� other� words,� decisions� are� facilitated� or�
constrained�by�the�social�context�in�which�they�are�made.��

Adopting�a�social�ecology�perspective,�Menard�(2005)�argued�
that�it�was�important�to�take�account�of�social�and�structural�fac�
tors� in� any� model� of� victim� decision�making.� She� surveyed� over�
600� clients� attending� rape� crisis� centres� in� Pennsylvania� and�
found�that�both�individual�and�contextual�factors�played�a�role�in�
the�decision�to�contact�the�police.�Women�were�more�likely�to�re�
port�when�the�offence�was�severe�or�the�assailant�was�a�stranger.�
However,�social�factors�(such�as�poverty�and�availability�of�victim�
services)�also�influenced�decision�making.��

The�Decision�to�Report�
Crime�surveys�show�wide�variations�in�reporting�rates�for�various�
crimes,� and� rape� and� sexual� assault� are� among� the� least� likely�
crimes� to� be� reported� (see� van� Kesteren,� Mayhew� and�
Nieuwbeerta,�2000).�Lizotte�(1985)�compared�rape�reporting�to�the�
reporting�of�ordinary�assaults.�In�his�study,�the�decision�to�report�
a�rape�was�more�likely�to�be�influenced�by�the�severity�of�the�inci�
dent�and�factors� that�make�a�strong�case� for� the�prosecution�(for�
example,�rapes�by�offenders�known�to�the�victim�were�less�likely�
to� be� reported).� A� number� of� studies� have� attempted� to� identify�
which,�if�any,�variables�might�predict�a�victim’s�decision�to�make�
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a�report�to�the�police.�Some�surveys�ask�victims�directly�why�they�
did�not�report�and�these�provide�further�insight�into�victims’�mo�
tivations�for�disclosure�or�non�disclosure.�In�her�literature�review,�
Lievore� (2003)� categorised� disincentives� to� reporting� into� two�
groups,� personal� and� criminal� justice� factors.� Personal� obstacles�
included�feeling�the�offence�was�too�trivial�to�report,�not�regard�
ing�it�as�a�‘real’�crime,�considering�it�a�private�matter,�wanting�to�
deal�with� it� themselves,�self�blame,�shame,�and�not�wanting�oth�
ers�to�know.�Criminal�justice�factors�included�fear�of�the�legal�sys�
tem,� fear� of� not� being� believed,� of� hostile� treatment,� lack� of� evi�
dence.�Felson�et�al.�(2002)�found�that�victims’�motives�for�report�
ing�incidents�of�violence�varied�according�to�the�gender�of�the�vic�
tim�and�the�victim�offender�relationship.��

Socio�Demographic�Factors�

Research� on� the� impact� of� socio�demographic� variables� has� re�
turned�mixed�results.�Gartner�and�MacMillan� (1995)� found� that�
age� was� significant� with� older� women� being� more� likely� to� re�
port.�Comparisons�of�reporting�rates�for�male�and�female�victims�
have�shown�that�women�are�more�likely�than�men�to�contact�the�
police� (see�Pino�and�Meier,�1999).�These�authors�also�suggested�
that� there� are� gender� differences� in� reasons� for� non�disclosure.�
Male�victims�did�not�report�unless�seriously� injured� in�order� to�
protect� their� masculine� identity,� while� women’s� decisions� were�
influenced�by�whether�their�assault�fit�the�‘real�rape’�stereotype.�
There� is� some� evidence� that� victims� of� lower� socio�economic�
status� are� more� likely� to� report� (for� example,� Bachman,� 1993).�
Other�studies�have� found� that�ethnic�minorities�are�more� likely�
to�make�a�complaint�to�the�police�(Ullman�and�Filipas,�2001).�Fi�
nally,�Lizotte�(1985)�found�that�married�women�were�more�likely�
to� contact� the� police� while� highly� educated� women� were� less�
likely� to� report.�On� the� other� hand,� Golding�et�al.� (1989)� found�
that,�while�gender�was�significant,�age,�ethnicity,�and�education�
were� not.� Similarly,� Feldmann�Summers� and� Norris� (1984)�
found� no� support� for� the� influence� of� socio�demographic� vari�
ables� on� the� decision� to� report.� In� their� review,� Greenberg� and�
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Ruback� (1992)� concluded� that� socio�demographic� variables� are�
not�strong�predictors�of�reporting.�

Psychological�Factors�

A�number�of�studies�have�focused�on�the�impact�of�psychological�
factors� on� disclosure.� The� psychological� consequences� of� sexual�
violence� are� widely� documented� in� the� literature.� For� example,�
Lees’�(1996)�interviews�with�women�who�had�experienced�sexual�
violence�vividly�depicted�the�emotional�aftermath�of�rape,�which�
included� severe� depression,� suicide� attempts,� and� relationship�
difficulties.�In�fact,�acute�Post�traumatic�Stress�Disorder�(PTSD)�is�
considered�a�normal�response� to� interpersonal�violence� (Foa�and�
Riggs,� 1995).� Studies� reveal� that� several� psychological� variables�
are� associated� with� a� reduced� likelihood� of� reporting.� These� in�
clude:�self�blame�(Ruch�et�al.,�2000),�shame�(Easteal,�1994),�denial�
and� personal� disorder� (Peretti� and� Cozzens,� 1983),� feelings� of�
guilt�(Wiehe�and�Richards,�1995)�and�emotional�upset�(Golding�et�
al.,�1989).�Ruch�et�al.� (2000)�studied�the�decision�to�report�sexual�
assault�among�741�women�who�were�contacted�through�a�sexual�
assault� treatment� centre� in� Hawaii.� Victims� were� more� likely� to�
report� in�cases� involving�threats�of�harm�or�where� they�had�em�
ployed�particular�resistance�strategies�(i.e.�screaming�for�help,�try�
ing� to� escape).� Factors� that� decreased� reporting� were� self�blame,�
ethnicity,�and�physical�injury.�Ruch�et�al.�concluded�that�the�most�
important�variables�related�to�the�victim�rather�than�the�assault.�

Perceptions�of�the�Criminal�Justice�System�

Other�studies�have�found�that�perceptions�of�the�criminal�justice�
system�are�strong�determinants�of�disclosure.�Feldman�Summers�
and� Norris� (1984)� found� that� decision�making� was� not� influ�
enced� by� socio�demographic� factors� or� attitudes� and� beliefs�
about�self,�others�or�rape.�Although�incident�characteristics�(such�
as� injury,� victim�offender� relationship)� and� social� pressure� to�
report� were� significant,� the� strongest� predictors� concerned� the�
perceived�benefits�of�reporting.�These�were�psychological�rather�
than�tangible�and�included�the�belief�that�the�victims�would�re�
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ceive� positive� treatment� from� police� and� that� reporting� would�
help�them�to�feel�safe.��

Severity�of�the�Rape�

One�of�the�strongest�predictors�of�reporting�crime�to�the�police�is�
the�severity�of�the�incident�(see�Greenberg�and�Ruback,�1992).�Re�
search�confirms�that�incident�severity�is�associated�with�reporting�
among�victims�of�sexual�violence.�In�a�randomised�survey�involv�
ing�447�sexual�assault�victims,�Golding�et�al.�(1989)�tested�the�im�
pact�of�a�range�of�victim�and�incident�characteristics�on�the�deci�
sion�to�report�to�police.�Women,�victims�of�stranger�assaults,�vic�
tims�of�completed�rapes�and�those�who�experienced�more�severe�
emotional�upset�were�more�likely�to�report.�Similarly,�Ullman�and�
Filipas�(2001)�found�that�women�who�were�injured�during�an�as�
sault�or�attacked�by�strangers�were�more�likely�to�call�the�police.�
Using� data� collected� for� the� 1992� National� Crime� and� Victimisa�
tion� Survey,� Bachman� (1998)� found� that� injured� victims� were�
more� likely� to�report�even�when�other�variables�were�controlled.�
Clay�Warner�and�Harbin�Burt�(2005)�found�that�victims�of�aggra�
vated�assaults�were�seven�times�more� likely�than�victims�of�sim�
ple�assaults�to�report.�

Victim–Offender�Relationship�

The� impact� of� victim�offender� relationships� on� the� decision� to� re�
port�has�received�extensive�attention�in�the�literature.�In�the�British�
Crime� Survey� (Myhill� and� Allen,� 2002),� 36� per� cent� of� stranger�
rapes�were�reported�to�the�police,�compared�to�15�per�cent�of�part�
ner�rapes�and�8�per�cent�of�date�rapes.�Rapes�by�offenders�known�to�
the�victim�were�also�less�likely�to�be�disclosed�to�anyone.�Stranger�
rapes�were�twice�as�likely�to�be�disclosed�as�assaults�by�partners�or�
ex�partners.� Similar� findings� have� been� reported� in� Australia�
((Mouzos� and� Makkai,� 2004)� and� the� United� States� (Mahoney,�
1999).� Evidence� relating� to� the� impact� of� victim�offender� relation�
ship� on� reporting� is� mixed.� Some� researchers� have� found� that�
women�raped�by�men� they�knew�were�equally� likely� to� report�as�
those�raped�by�non�intimates�(Tjaden�and�Thoennes,�2006).��
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Rapes�within�intimate�relationships�are�generally�treated�sepa�
rately� in� the� literature.� Non�consensual� intercourse� between� a�
husband� and� his� wife� has� only� recently� been� recognised� by� the�
law�as� rape� in�many� jurisdictions.*�There�are�unique�characteris�
tics�of�rapes�within�marriage�compared�to�other�types�of�rape.�In�
particular,� the� rape� often� forms� part� of� an� ongoing� pattern� of�
physical,� emotional� and� sexual� abuse� rather� than� a� single� event.��
Most� women� involved� in� abusive� relationships� are� ambivalent�
about�ending�it�and�often�move�in�and�out�of�the�relationship�be�
fore�ending� it� completely� (Campell�et�al.,� 1998;�Watson�and�Par�
sons,� 2005).� Reporting� sexual� violence� is� complicated� by� addi�
tional� issues,� such�as�concerns�about� the� impact�of�disclosure�on�
children,�or� the�victim’s� financial�dependency�on�the�perpetrator�
(Shoham,� 2000).� In� a� landmark� study,� Russell� (1990)� found� that�
less�than�10�per�cent�of�victims�of�marital�rape�reported�to�the�po�
lice.�Although�many�do�not� report� to�police,�victims�of�domestic�
abuse�are�not�passive�and�often�deploy�alternative�coping�strate�
gies�to�deal�with�the�violence�(such�as�seeking�advice�or�fighting�
back)�rather�than�ending�the�relationship�(Campbell�et�al.,�1998).��

Gartner�and�MacMillan�(1995)�suggested�a�number�of�explana�
tions�for�the�inconsistent�findings�regarding�the�impact�of�victim�
offender� relationship� on� reporting.� They� highlighted� methodo�
logical� issues� with� victimisation� survey� design,� such� as� the� ten�
dency�to�conflate�victim�offender�relationships�into�broad�catego�
ries�(e.g.�stranger/�non�stranger),�which�may�obscure�nuances�and�
subtle� variations� in� relationships.� In� their� study,� using� data� col�
lected�for�the�Canadian�Violence�Against�Women�Survey,�Gartner�
and�MacMillan�found�that�violence�by�offenders�known�to�the�vic�
tim�was�significantly�less� likely�to�be�reported�even�when�victim�
characteristics� (e.g.� age),� incident� characteristics� (e.g.� physical� or�
sexual�violence)�and�seriousness�(physical�or�psychological�harm,�
weapon�use)�were�controlled.�

������������������������������������������������������
*� In�Ireland,� this�recognition�came�with�the�Criminal�Law�(Rape)� (Amendment)�
Act�1990.�
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Impact�of�Rape�Myths�

Williams� (1984:� 460)� hypothesised� that� assaults� corresponding� to�
the�‘classic’�or�‘real’�rape�template�were�more�likely�to�be�reported�
to� the� police.� In� a� study� involving� 246� female� rape� victims,� she�
found� that� the� police� were� more� likely� to� be� notified� about� inci�
dents�that�were�perpetrated�by�a�stranger�or�acquaintance,�involved�
injury,�threat�or�force,�or�where�the�offender�broke�into�the�victims’�
home� or� car.� Tomlinson� (1999:� 86)� concluded� that� non�reporting�
emerges� ‘directly� from� rape� myths� that� are� deeply� embedded� in�
our�general� culture‘.� In�her� study,�victims�were� less�willing� to� re�
port�sexual�assaults�involving�known�assailants�(particularly�those�
involving� previous� sexual� relations),� assaults� that� did� not� involve�
threats,� force� or� injury,� and� cases� where� victims� had� engaged� in�
risky� behaviours� (e.g.� substance� use)� beforehand.� Similarly,� Du�
Mont� et� al.� (2003)� found,� in� a� study� of� 186� sexual� assault� victims�
presenting�to�a�sexual�assault�treatment�centre,�that�the�presence�of�
‘real� rape’� factors� increased�the� likelihood�that�a�victim�would�re�
port.� Interestingly,� however,� women� who� did� not� conform� to� the�
perfect�victim�stereotype�(for�example,�because�they�were�members�
of�minority�groups,�had�experienced�mental�health�difficulties,�had�
a�history�of�victimisation,�were�unemployed,�or�had�consumed�al�
cohol�at�the�time�of�the�assault)�were�equally�likely�to�report.�

Irish�Studies�

A� number� of� Irish� studies� have� explored� reasons� for� disclosing�
sexual� violence.� In� The� SAVI� Report,� the� most� common� reasons�
given�by�respondents�for�non�disclosure�were�that�the�offence�was�
not�serious�enough�to�report�or�that�the�Gardaí�could�not�do�any�
thing� about� it� (McGee� et� al.,� 2002:� 131).� In� Watson� and� Parsons’�
(2005)�study,�victims�of�domestic�violence�who�did�not�report�be�
lieved� the� offence� was� not� serious� enough� or� cited� embarrass�
ment.� In�Leane�et�al.’s� (2001)�study,� two�of� the� interviewees�had�
never�reported�to�the�Gardaí.�They�did�not�report�because�of�their�
close� relationship� to� the� perpetrator.� A� more� general� Irish� crime�
survey�(Central�Statistics�Office,�2004)�found�that�only�51�per�cent�
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of�assaults�were�reported�compared�to�90�per�cent�of�motor�vehi�
cle� thefts.�Reporting�rates�varied�according�to�the�perceived�seri�
ousness�of�the�offence�and�the�victims’�perceptions�of�whether�the�
Gardaí�could�do�anything�about�it.��

Informal�Support�Seeking�
Kaukinen� (2002)� observed� that� the� emphasis� placed� on� the� deci�
sion� to� report� crime� to� the� police� potentially� characterises� non�
reporters�as�‘passive�and�helpless‘.�In�reality,�she�argued,�victims�
actively� seek� help� following� victimisation� with� informal� social�
networks�(particularly�family�and�friends)�often�being�at�the�fore�
front� of� help�seeking.� It� is� important� to� take� these� alternative�
strategies� into� account,� particularly� since� social� influence� plays�
such�an�important�role�in�victim�decision�making.�

Research�shows�that�most�rape�victims�tell�family�and�friends�
and�rely�on�their�social�networks�(and�to�some�extent,�counsellors�
and� medical� professionals)� to� help� them� deal� with� the� incident.�
Tjaden� and� Thoennes� (2006)� found� that� 59� per� cent� spoke� to�
friends�about�the�assault�(15�per�cent�reported�to�police).�Golding�
et�al.�(1989)�found�that�almost�half�of�victims�told�friends�or�rela�
tives� compared� to� 10� per� cent� reporting� to� police.� In� Ireland,�
around� half� of� those� who� did� disclose� sexual� violence� did� so� to�
family�or�friends�(McGee�et�al.,�2002).�Similarly,�Watson�and�Par�
sons�found�that�victims�of�domestic�violence�were�more�likely�to�
tell�a�friend�(49�per�cent)�or�family�member�(43�per�cent)�than�the�
Gardaí�(22�per�cent).��

Contact�with�Police�
During�the�1970s�and�1980s,�the�interrogation�techniques�used�by�
police�when�questioning�rape�victims�came�under�harsh�scrutiny�
(see�Lees,�1996).�In�a�Scottish�study,�for�example,�over�half�of�the�
participants� expressed� critical� views� about� the� police� (Chambers�
and�Millar,�1983).�Many�experienced�a�lack�of�sympathy�from�the�
interviewing�officer,�perceived�a�sense�of�disbelief,�felt�they�were�
being� blamed� for� the� assault� and� believed� the� information� pro�
vided�about�their�cases�was� insufficient.�The�experience�of�going�
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to�court�can�be�even�more�distressing.�Research�suggests�that�atti�
tudes� and� beliefs� about� police� may� influence� decisions� to� report�
(e.g.�Hattem,�2000).�

Contact�with�the�Police�in�the�United�Kingdom�

Temkin�(1997)�evaluated�the�police�response�to�rape�complainants�
in�the�UK.�She�interviewed�23�women�who�reported�rape�to�Sus�
sex� police� between� 1991� and� 1993.� Although� over� half� said� that�
they� found� the� experience� of� giving� a� statement� highly� distress�
ing,� almost� all� were� positive� about� the� officer� who� took� their�
statement:�victims�appreciated�being�able�to�give�their�account�in�
a�supportive�environment.�They�were�less�satisfied�with�the�inves�
tigation� process,� although� positive� ratings� remained� high.� The�
main� reasons� for� dissatisfaction� were� lack� of� follow�up� contact,�
support� or� information.� Victims� whose� cases� fit� the� ‘real� rape’�
template�were�more�likely�to�express�positive�views�about�the�po�
lice.� Other� UK� studies� also� show� that� victims� have� positive� ex�
periences�of�police�particularly�in�the�early�stages�of�an�investiga�
tion�(for�example,�Lees�and�Gregory,�1993;�Adler,�1991)�although�
there� is� evidence� of� a� decline� in� satisfaction� over� time� (see�
Shapland�et�al.,�1985).�

Contact�with�the�Police�in�the�United�States�

In� the� US,� Frazier� and� Haney� (1996)� surveyed� 90� victims� who�
were� sexually� assaulted� between� 1990� and� 1994.� Most� had� posi�
tive�attitudes�towards�the�police.�They�described�officers�as�being�
concerned� and� believing,� and� they� felt� the� officers� explained�
things� clearly� and� took� the� complaint� seriously.� With� regards� to�
their�experience�of� the� legal� system�overall,�victims� felt� they�did�
not�have�enough�control�over�how�cases�were�handled�or�did�not�
receive�enough�information�about�their�cases.�

Contact�with�the�Police�in�Australia�and�New�Zealand�

A�number�of�Australian�studies�have� investigated�sexual�assault�
victims’�satisfaction�with�the�police.�Edwards�(1996)�surveyed�43�
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victims� of� sexual� assault� whose� cases� had� reached� completion.�
Overall,� the� majority� felt� that� the� police� were� sympathetic.� In�
Lievore’s� (2005)� study,� around� half� of� the� women� who� reported�
their�assault� expressed�positive�views�about� the�police� response.�
Specifically,� they� cited� supportive� attitudes� and� behaviours,� be�
lieving� attitude,� and� the� provision� of� information.� Negative� fea�
tures� included� disbelief,� blame,� insensitivity� and� lack� of� action.�
Around�half�said�they�were�not�sure�if�they�would�report�a�similar�
offence�in�the�future.�In�New�Zealand,�Jordan�(2001)�conducted�a�
survey�of�48�women�who�had�lodged�a�complaint�with�the�police�
between�1990�and�1994�in�order�to�examine�the�experience�of�re�
porting�rape�in�New�Zealand.�In�a�situation�that�she�characterised�
as� a� ‘rape� lottery‘� (ibid:� 700),� she� found� that� half� were� satisfied�
with� their� treatment� by� the� police� and� half� dissatisfied.� Factors�
that� increased�satisfaction� included�being� treated�with�sympathy�
and� understanding,� feeling� believed,� receiving� support� and�
achieving� a� successful� outcome.� Victims� were� dissatisfied� when�
officers�showed�them�a�lack�of�empathy�or�belief�or�treated�their�
complaint�as�unimportant.��

Contact�with�the�Police�in�Ireland�

O’Keefe�(2003)�researched�Garda�decision�making�in�rape�investi�
gations�in�Ireland.�In�a�survey�of�over�300�Gardaí,�she�discovered�
that�the�course�of� investigations�was�influenced�by�investigators’�
beliefs� and� attitudes� about� rape� and� their� perceptions� of� the� ap�
propriate�victim�response� to�such�an�attack.�Many�believed� false�
allegations�were�common�and�perceived�their�role�as�deciding�the�
veracity� of� an� allegation� rather� than� looking� for� proof.� The� final�
deliberative� stage� of� investigation� was� characterised� by� assump�
tive�based�reasoning�(if�the�story�fits�their�assumptions)�and�pre�
dictive�forecasting�about�likely�outcomes.�

Nevertheless,�other�studies�indicate�that�the�Irish�public�have�a�
positive�perception�of�the�Gardaí.�Findings�from�the�Garda�survey�
have� been� fairly� consistent� since� 2001,� revealing� that� over� three�
quarters� of� respondents� were� satisfied� with� Garda� performance.�
However,� satisfaction� ratings� were� lower� among� those� who� had�
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contact�with�the�Gardaí.�Of�those�who�reported�a�crime,�less�than�
half� were� satisfied� with� the� provision� of� information� about� their�
case.� In�spite�of� this,�around�three�quarters�described� the�Gardaí�
who� dealt� with� their� complaint� as� helpful,� competent,� sensitive,�
polite�and�interested.�In�the�Central�Statistics�Office�survey,�while�
over�half�of�the�respondents�rated�the�Gardaí’s�work�as�‘good’�or�
‘very� good’,� actual� victims� were� less� likely� to� have� positive� per�
ceptions�of� the�Gardaí� (one� in� four� rated� their�work�as� ‘poor’�or�
‘very�poor’)�(Central�Statistics�Office,�2004).��

Other�studies�have�examined�satisfaction�among�sexual�assault�
victims.� In� the�SAVI�survey,�almost�half�expressed�positive�views�
about� the�service� they�received.�They� felt� the�Gardaí� treated� their�
case�seriously�and�did�not�blame�them�for�the�assault�(McGee�et�al.,�
2002:� 132).� Nevertheless,� a� significant� minority� were� dissatisfied�
with�the�sensitivity�of�the�Gardaí�and�the�level�of�information�they�
received� about� procedures� and� auxiliary� support� services� (ibid.).�
The�women�interviewed�by�Leane�et�al.�(2001)�concurred�with�these�
findings.�Overall,�their�perceptions�of�the�Gardaí�were�positive.�De�
spite� finding� the� process� of� making� a� statement� difficult,� three�
commented�on�the�caring,�sympathetic�approach�taken�by�the�Gar�
daí.�At�a�later�stage,�three�were�dissatisfied�with�the�level�of�infor�
mation�received�about�the�progress�of�their�cases.��

Bacik�et�al.�(1998)�undertook�a�survey�of�20�adult�women�who�
had�experienced�sexual�violence�and�consequently�participated�in�
the� legal� process.� They� were� drawn� from� five� EU� countries:� Ire�
land� (6),� France� (5),� Belgium� (4),� Germany� (4)� and� Denmark� (1).�
The�experience�of� Irish�women�was�compared� to� that�of� the� five�
other�member�states.�While�Irish�participants�were�more�likely�to�
have� a� positive� experience� during� initial� contact� with� the� police,�
their�experience�of�court�was�significantly�more�negative� than� in�
any� other� countries.� Specifically,� they� felt� less� confident� and� ar�
ticulate�when�testifying,�were�more�dissatisfied�with�the�legal�sys�
tem,�and� felt� it�was�unfair.�Overall,� Irish�participants�were�more�
negative�about�their�involvement�in�the�criminal�justice�system.��

Overall,� international� and� Irish� research� shows� that� satisfac�
tion�with�the�police�response�has�increased�yet�reporting�rates�re�
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main�low�and�attrition�rates�high.�Studies�show�that�even�among�
victims�who�do�report,�many�remain�ambivalent�about�pursuing�
their�complaint�(Chambers�and�Millar,�1983;�Lievore,�2005).�Given�
that�people�are�often�unsure�about�pursuing�a�case,�it�is�vital�that�
they� have� a� positive� experience� with� the� criminal� justice� system�
and� receive� ongoing� support� to� encourage� them� to� remain� en�
gaged�in�the�legal�process.�

PROSECUTING�RAPE�

In�Ireland�the�decision�to�report�a�rape�is�only�the�first�step�within�
the�legal�system,�and�one�of�the�only�steps�the�complainant�takes�
herself.�Once�the�rape�has�been�reported�to�Gardaí,�and�barring�a�
subsequent� decision� to� withdraw� the� complaint,� the� complain�
ant’s� role� is� reduced� to� that� of� a� witness,� and� it� is� the� Directing�
Officers� within� the� Office� of� the� DPP� that� take� responsibility� for�
the�progression�of� the�case�within� the� justice�system.� In� the�sim�
plest�terms,�it�is�the�responsibility�of�the�Directing�Officers�to�de�
cide,�first,�whether�the�case�is�prosecutable�and�second,�whether�it�
is�worth�prosecuting.�In�satisfying�the�first�condition�the�Directing�
Officer�will�decide�whether�there�is�a�prima�facie�case,�that�is�that�
the� body� of� evidence� is� such� that�a� ‘jury,� properly� instructed� on�
the� law,� could� conclude� beyond� a� reasonable� doubt� that� the� ac�
cused�person�is�guilty�of� the�offence�charged’� (Director�of�Public�
Prosecutions,� 1999:� 14).� While� some� prosecutorial� authorities� re�
quire�that�a�case�have�at�least�a�51�per�cent�chance�of�resulting�in�a�
conviction�before�it�can�be�prosecuted,�Ireland�has�no�such�formal�
regulations� (ibid.:� 15).� The� second� consideration� requires� the� Di�
recting�Officer�to�decide�whether�the�evidence�is�credible�and�reli�
able.� As� detailed� in� the� 1999� Annual� Report� of� the� DPP,�
‘[s]tatements�made�cannot�simply�be�accepted�and�acted�upon�at�
their� face� value� without� considering� whether� or� not� they� are�
truthful� and� reliable’� (ibid.� p.� 15).� This,� however,� requires� that� a�
judgment� is� made� ‘on� matters� of� fact� without� having� had� the�
benefit� of� seeing� the� evidence� tested� in� the� manner� in� which� it�
would�be�tested�in�a�trial’�(Walsh,�2002:�611).�Very�often�the�Offi�
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cer’s� decision� will� rely� on� subjective� criteria,� especially� the� Offi�
cer’s� perception� of� how� the� evidence� will� be� received� by� judge�
and/or�jury.��

Because�the�DPP�represents�the�State,�rather�than�the�victim�of�a�
crime,�the�decision�to�prosecute�a�case�must�reflect�the�public�inter�
est.�Certainly� it� is�only� in� the�public� interest� to�prosecute�credible�
and�reliable�prima�facie�cases,�but�considerable�further�discretion�is�
used�in�deciding�which�cases�will�go�to�trial.�Generally�speaking,�it�
is� not� in� the� public� interest� to� prosecute� cases� with� little� or� no�
chance�of�resulting�in�a�conviction�(Director�of�Public�Prosecutions,�
2001:� 10),� regardless� of� whether� the� DPP� believes� an� offence� has�
been� committed.� Thus� a� primary� consideration� for� prosecutors� is�
whether�there�is�a�‘reasonable�prospect�of�securing�a�conviction�be�
fore� a� reasonable� jury� or� a� judge� in� cases� heard� without� a� jury’�
(ibid.).�There�is�no�precise�or�defined�method�for�the�DPP�to�make�
such� an� assessment,� although� the� 2001� Statement� of� General� Guide�
lines�for�Prosecutors,�sets�out�some�indicative�factors�including:�

� The�reliability�and�consistency�of�the�complainant;��

� The�existence�of�independent�evidence;�and��

� The�potential�defences�open�to�the�accused�including�any�mo�
tivation�on�the�part�of�the�complainant�to�lie�(ibid.:�13�15).��

�
In� some� situations� a� case� may� arise� that� is� considered� so� outra�
geous� and� abhorrent� that� it� is� in� the� public� interest� to� prosecute�
the�case�even�when�there�is�a�low�probability�of�securing�a�convic�
tion�(ibid.:�11).�

In� the�UK�and�US,�police�have�a� ‘gatekeeper’� role.�Police�can�
‘no�crime’� or� ‘unfound’� a� rape� complaint� and� thus� limit� which�
complaints�are�passed�on�to�prosecutors.�In�Ireland,�Gardaí�have�
no�formal�‘gatekeeping’�function�in�that�the�DPP�has�directed�that�
all�allegations�of�sexual�crimes�be�referred�to�his�office�for�a�deci�
sion� on� prosecution.� The� existing� international� literature� is� com�
plex�and�often�contradictory,�but�certain�patterns�do�emerge�that�
provide�some�sense�of�the�structure�that�informs�prosecutors’�de�
cision�to�prosecute�rape�cases.�Prosecutors�are�interested�in�pursu�
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ing�cases�that�are�likely�to�result�in�convictions�and�will�thus�con�
sider�juries’�potential�reactions�to�legal�issues,�and�case�and�char�
acter� evidence.� Beyond� the� basic� formal� legal� criteria,� including�
the� identification� of� the� defendant� and� the� fact� of� rape,� certain�
case�and�character�issues�are�influential.�Complainant�cooperation�
is�perhaps�the�single�most�important�factor�in�deciding�to�pursue�
a�rape�case,�but�the�presence�of�injury�and�any�other�corroborating�
evidence,� such� as� an� independent� witness� or� forensic� evidence,�
are�also� influential.�Where�the�complainant�has�been�drinking�or�
using�drugs,� there� is�a�negative� impact�on� the�decision� to�prose�
cute,�reflecting�both�evidentiary�and�character�issues.��

The�literature�suggests�that�prosecutors�appear�to�create�a�pic�
ture�of� the�complainant�based�on�extra�legal� considerations�such�
as�age,�class,�risk�taking�behaviour,�and�general�believability,�and�
compare� this� to� the� picture� that� they� know� from� experience� the�
jury� is� likely� to� hold� of� a� genuine� rape� victim.� If� a� complainant�
falls�short�of�this�expectation,�the�literature�suggests�that�prosecu�
tors� are� less� willing� to� bring� the� case� to� trial.� Finally,� defendant�
characteristics� appear� to� play� a� minor� role� in� the� decision� to�
prosecute,�with�past�criminal�convictions�now�being�the�most�sig�
nificant�factor.�This�review�of�the�literature�on�prosecutorial�deci�
sion�making�in�rape�cases�concurs�with�Spohn�et�al.’s�view�that��

prosecutors� consider,� not� only� the� legally� relevant� indica�
tors� of� case� seriousness� and� offender� culpability,� but� also�
the�background,�character,�and�behaviour�of�the�victim,�the�
relationship� between� the� suspect� and� the� victim,� and� the�
willingness� of� the� victim� to� co�operate� as� the� case� moves�
forward�(2001:�208).�

Whether� the� DPP� conforms� to� this� representation� of� decision�
making�in�rape�trials�will�form�the�basis�of�the�fifth�chapter�of�this�
study.��

Formal�Legal�Issues�–�Defining�the�Act�of�Rape�
The� first� consideration� for� prosecutors� in� deciding� whether� to�
prosecute�a� rape�complaint� is�whether� the�act�of�which� the� indi�



� Rape�and�Justice�in�Ireland�50

vidual�complains�meets�the�legal�definition�of�rape�set�out�in�sec�
tion� 2� of� the� Criminal� Law� (Rape)� Act� 1981� or� section� 4� of� the�
Criminal� Law� (Rape)� (Amendment)� Act� 1990.*� Therefore,� the�
prosecutor� must� be� reasonably� certain� that� one� of� the� forms� of�
penetration� set� out� in� the� legislation� occurred,� that� the� offender�
has�been�properly� identified,� that� the�penetration�occurred�with�
out�the�complainant’s�consent,�and�that� the�offender�acted�either�
intentionally�or�recklessly.��

Identity�of�the�Offender�

Identity�is�rarely�going�to�be�an�issue�in�cases�in�which�the�suspect�
is�known�to�the�complainant.�Identity�is�most�problematic�in�cases�
of�stranger�rape.�Identifying�the�suspect�may�rely�on�victim�identi�
fication,� forensic� identification� or� an� independent� witness.� Spohn�
and�Holleran�found�that�the�presence�of�physical�evidence�connect�
ing�the�defendant�to�the�crime�had�a�strong�and�significant�effect�on�
charging� decisions,� particularly� in� stranger� cases� (2004:� III�5�6).�
Studies�of�prosecution�rates� in�rape�cases� that� include�all�stranger�
cases,�such�as�cases�where�the�identity�of�the�assailant�is�unknown,�
consistently�note�that�stranger�cases�are�less�likely�to�go�to�trial�(see,�
e.g.,�Spohn�et�al.,�2001:�226;�Frazier�and�Haney,�1996:�617).�Once�the�
identity�of�the�defendant�is�established,�however,�a�stranger�case�is�
more�likely�to�be�prosecuted�and�to�result� in�a�conviction�(Frazier�
and�Haney,�1996:�617;�Beichner�and�Spohn,�2005:�484;�Lievore,�2005:�
4).�Gregory�and�Lees�found�that�of�the�27�rape�cases�that�resulted�in�
a�conviction�in�their�1994�study�based�in�the�UK,�only�five�were�ac�
quaintance�cases�(1996:�90).�Considering�that�only�88�of�the�301�re�
ported�cases�made�it�through�police�screening�to�the�Crown�Prose�
cution�Service�(CPS),�and�the�CPS�took�no�further�action�in�17�more�
cases�(ibid.),�there�is�a�strong�suggestion�that�acquaintance�cases�are�
weeded� out� along� the� legal� pathway,� and� that� stranger� cases� are�
perceived�as�stronger�cases�by�police�and�prosecutors.�Once� iden�
tity�is�established�in�a�stranger�rape�case�the�literature�demonstrates�
that�stranger�rapes�are�more�likely�to�go�to�trial.��

������������������������������������������������������
*�These�definitions�are�set�out�in�Chapter�1.�



The�Current�State�of�Knowledge� 51

Consent�

The� law� in�most� common� law� jurisdictions� does� not� require� for�
mal�proof�of� resistance,�but� the�presence�of� injury�and�defensive�
wounds�does�help�to�establish�the�absence�of�consent.�Hence,�‘the�
victim’s� claim� that� she�did�not� consent� to� sex� is� corroborated�by�
injury,�use�of�force,�the�severity�of�the�assault�and�the�availability�
of� additional� evidence� linking� the� defendant� to� the� assault’�
(Lievore,�2005:�4).�Genital�injury�can�be�strong�evidence�of�forceful�
penetration,� but� such� evidence� occurs� in� a� minority� of� cases�
(McGregor�et�al.,�2002).�In�a�study�at�a�hospital�based�Sexual�As�
sault� Service,� forensic� evidence� from� over� 350� individuals� who�
alleged�vaginal,�anal�or�object�rape�showed�that�even�with�a�col�
poscopy�genital�injury�was�found�in�just�over�40�per�cent�of�indi�
viduals�and� just�over�one�third�(38.2�per�cent)� tested�positive� for�
sperm�semen.� In� the� majority� of� cases,� therefore,� there� was� no�
evidence�of�the�presence�of�semen�or�genital�injury.�This�can�pre�
sent�the�prosecutor�with�difficulty�–�in�such�cases,�the�court�may�
be� ‘left�with�the�false� impression�that�negative�results�negate�the�
possibility�that�a�sexual�assault�occurred’�(ibid.:�645).�Accordingly,�
the� study� found� ‘significant� positive� associations� of� documented�
injury�with�charge�filing’�(ibid.).�This�association�was�not�limited�
to� genital� injury,� however.� Further,� it� was� found� that� over� one�
third� (35.9� per� cent)� of� participants� in� the� above� study� suffered�
either�no�injuries�of�any�kind�(12.1�per�cent)�or�only�mild�injuries�
(23.8� per� cent)� (such� as� redness� or� tenderness),� which� could� le�
gitimately� occur� during� consensual� sex.� Therefore,� relying� upon�
physical�evidence�of�non�consent�could�have�a�detrimental�affect�
on�the�rate�of�attrition�at�the�prosecutorial�stage.�Without�physical�
evidence,�prosecutors�may�look�to�witnesses,�although�independ�
ent�witnesses�are�exceedingly�rare� in�rape�cases.�More� likely,� the�
prosecutor�will�have�to�rely�upon�the�complainant’s�testimony.�In�
so�doing,�the�prosecution�moves�away�from�strictly�objective�legal�
criteria�and�into�the�more�subjective�area�of�extra�legal�victim�and�
case� characteristics� which� will� be� considered� in� more� detail�
shortly.�
�
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Mens�Rea�

The�law�effectively�decriminalises�the�act�of�rape�if�the�defendant�
committed� that�act�without� the� required�state�of�mind.� Irish� law�
requires� proof� of� a� subjective� state� of� mind:� the� defendant� must�
have�known�that�the�complainant�was�not�consenting�or�was�reck�
less� as� to� whether� or� not� she� consented.� Thus,� the� prosecution�
must� find�a�way� to� show� the� jury�what�was�going�on� in� the�de�
fendant’s� mind� at� the� time� of� the� rape.� Even� on� the� best� of� evi�
dence,�this�is�going�to�be�difficult.�Further,�if�the�defendant�genu�
inely�believed�that�the�complainant�had�been�consenting,�the�de�
fendant�must�be�acquitted,�even�if�that�belief�was�entirely�unrea�
sonable�on�any�objective�grounds� (DPP�v.�Morgan,�1976).�As�Tur�
(1996)� points� out,� the� effect� of� this� is� that� an� entirely� narcissistic�
defendant� who� cannot� conceive� of� any� woman� refusing� to� have�
sexual�intercourse�with�him�cannot�be�convicted�regardless�of�the�
circumstances�in�which�the�rape�occurred.�Thus,�the�law�formally�
permits� a� defendant� to� shelter� behind� the� most� objectionable� of�
rape�myths�providing�his�belief�in�those�myths�is�genuine.��

Formal�legal� factors�are�necessarily�significant� in�the�decision�
to�prosecute�a�rape�case.�It�is�undoubtedly�true�that�‘statutory�ele�
ments�of�a�crime�are�the�primary�determinates�of�official�decision�
making�in�processing�sexual�assault�complaints’�(Kerstetter,�1990:�
269).� It� is�questionable,�however,�whether� the�statutory�elements�
are� the� sole� primary� determinate.� Certainly,� without� complying�
with�the�basic�formal�legal�criteria�of�rape,�a�case�cannot�result�in�
a�conviction�and�a�prosecution�would�be�a�waste�of�the�State’s�re�
sources.� The� literature� suggests,� however,� that� the� formal� legal�
requirements� set�only� the�minimum�threshold� that�must�be�met;�
other�non�legal�factors�such�as�particular�case�characteristics,�jury�
expectations� and� predicted� jury� bias� mediate� these� formal� legal�
requirements�in�the�decision�of�whether�or�not�to�prosecute.��

The�Impact�of�the�Jury�on�the�Prosecutorial�Decision�
The�DPP�is�under�a�statutory�duty�to�consider�the�public�interest�
when�deciding�whether�or�not�to�prosecute�a�case,�and�the�public�
interest� is� unlikely� to� be� served� by� bringing� a� case� that� has� no�
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prospect�of�a�conviction.�In�Ireland,�as�in�all�common�law�jurisdic�
tions,� the�ultimate�decision�on�the�defendant’s�guilt� lies�with�the�
jury.�In�order�to�fulfil�his�public�interest�obligation,�therefore,�the�
DPP� must� consider� not� only� the� legally� relevant� issues,� but� also�
any� extra�legal� considerations� that� may� influence� a� jury’s� deci�
sion.� Spohn� et� al.� note� that� ‘in� deciding� whether� to� go� forward�
with� a� case� …� prosecutors� attempt� to� predict� how� the� back�
ground,�behaviour,�and�motivation�of�the�suspect�and�victim�will�
be�interpreted�and�evaluated�by�other�decision�makers,�and�espe�
cially�by�jurors’�(2001:�207�–�emphasis�added).�Lisa�Frohmann�con�
curs� and� argues� that� prosecutors� adopt� a� ‘downstream� orienta�
tion’� in�which� they�are� ‘actively� looking� for�“holes”�or�problems�
that�will�make�the�victim’s�version�of�“what�happened”�unbeliev�
able�or�not�convincing�beyond�a�reasonable�doubt,�hence�uncon�
victable’�(1991:�214).�

In�Kalven�and�Zeisel’s� landmark�study�of� the�American� jury,�
the�authors�conclude�that�the�rate�of�disagreement�between�judges�
and� juries� as� to� verdict� is� five� times� greater� in� non�aggravated�
cases�than�in�aggravated�cases�(1966:�252�253).�They�suggest� that�
juries�are�liberated�from�the�formal�rule�of�the�law�where�objective�
evidence� is� weak,� thereby� allowing� the� jury� to� fall� back� on� bias�
and�social�convention�in�coming�to�their�verdict.�They�argue�that:�

The�law�recognizes�only�one�issue�in�rape�cases�other�than�
the� fact� of� intercourse:� whether� there� was� consent� at� the�
moment�of�intercourse.�The�jury,�as�we�come�to�see�it,�does�
not� limit� itself� to� this� one� issue;� it� goes� on� to� weigh� the�
woman’s� conduct� in� the� prior� history� of� the� affair.� It�
closely,�and�often�harshly,�scrutinizes�the�female�complain�
ant� and� is� moved� to� be� lenient� with� the� defendant� when�
ever�there�are�suggestions�of�contributory�behaviour�on�her�
part�(ibid.:�249).�

A�succession�of�commentators�has�concurred�in�this�position�(see,�
e.g.,� Weninger,� 1978;� Albonetti,� 1987;� Frohmann,� 1991,� 1997;�
Spohn�et�al.,�2001;�Beichner�and�Spohn,�2002).�There�is�also�some�
support�for�it�in�Ireland;�the�principal�judge�of�the�Central�Crimi�
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nal� Court,� Carney� J.,� has� stated� that,� ’[i]n� these� situations� [ac�
quaintance�rapes],� the�most�horrific�sexual�attacks�have�been�de�
scribed� in� evidence� but� there� has� been� a� hostile� reaction� to� the�
prosecutrix�from�the�jury’�(quoted�in�Leanne�et�al.,�2001:�29).��

Bryden�and�Lengnick�suggest� that�when�evidence� is�not�con�
clusive,� jurors�will� ‘try�to�take�account�of� the�potential� impact�of�
an�erroneous�verdict.�That�is,�they�will�seek�to�minimize�their�ex�
pected� regret� from� having� reached� an� erroneous� decision’� (1997:�
1376).� In� other� words,� it� follows� from� the� usual� absence� of� inde�
pendent�evidence�in�rape�cases�that�juries�usually�will�be�conserva�
tive� in� assigning� guilt.� Dripps� argues,� however,� that� juries� repre�
sent�‘popular�opinion,�rather�than�elite�opinion,�and�popular�opin�
ion�in�rape�cases�can�be�decidedly�pro�defence’�(2008:�971).�He�ar�
gues�that�popular�opinion�is�primarily�influenced�by�‘sexual�mores�
and�gender�roles’�rather�than�evidential�considerations�(ibid.).�This�
view�is�supported�by�a�great�deal�of�experimental�research,�which�
will�be�considered� in�more�detail� later.�The�Office�of� the�DPP�has�
indicated�that�a�case�should�not�be�prosecuted�unless�there�is�a�rea�
sonable�prospect�of�securing�a�conviction�(Director�of�Public�Prose�
cutions,� 2001:� 10),� thereby� effectively� requiring� his� Directing� Offi�
cers� to� consider� the� jury’s� likely� reaction� to� the� evidence.� This,� in�
turn,�requires�the�Directing�Officers�to�consider�the�factors�that�are�
likely�to�sway�the�jury,�including�extra�legal�factors.��

Case�Characteristics�
There�are�many�particular�case�characteristics�involved�in�the�de�
cision�to�prosecute�a�rape�and�these�characteristics�often�reflect�the�
blend� of� evidential� requirements,� legal�formal� issues� and� per�
ceived�jury�bias�as�are�evident�in�the�literature�considered�above.��

Complainant�Non�Cooperation�

Of�the�variables�listed�above,�studies�have�consistently�noted�that�
the�single�most�significant�factor� in�the�attrition�of�reported�rape�
cases� is� the� victim’s� decision� not� to� pursue� the� case� (see,� for� in�
stance,�Bryden�and�Lengnick,�1997:�1377;�Brown�et�al.,�2007:�357;�
Temkin,�2002:�21;�Lievore,�2005:�4).�Although�prosecutors�have�the�
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formal� power� to� pursue� cases� in� the� public� interest� without� the�
victim’s� consent,� in� practice� it� is� virtually� impossible� to� do� so.�
Prosecutors� in�both� Ireland�and� in�England�and�Wales�have� for�
mally� accepted� that� the� victim’s� interests� are� a� proper� issue� for�
consideration�in�making�the�decision�to�prosecute.�The�DPP�thus�
argues� that� in� deciding� whether� the� public� interest� requires� a�
prosecution,� ‘the� likely� effect� on� the� victim� or� the� family� of� the�
victim� of� a� decision� to� prosecute,� or� not� prosecute’� must� be� as�
sessed� (Director� of� Public� Prosecutions,� 2001:� 11).� Similarly,� the�
Crown� Prosecution� Service� in� England� and� Wales� details� that� a�
prosecution�is�less�likely�where�it�‘is�likely�to�have�a�bad�effect�on�
a�victim’s�physical�or�mental�health’�(Crown�Prosecution�Service,�
2005:�8).�This�suggests�that�proceeding�without�the�complainant’s�
cooperation,� and� even� forcing� the� complainant’s� attendance�
through�a�witness�summons,�is�a�possibility.�In�practice,�however,�
such�a�possibility�is�likely�to�occur�only�very�rarely:�the�scarcity�of�
independent�evidence�largely�precludes�the�possibility�of�taking�a�
case� to� trial�without� the�victim’s� support.� Indeed,� ‘to� ignore�vic�
tims’�wishes�as�an�important�piece�of�data�in�deciding�whether�to�
prosecute�invites�a�caseload�of�unwinnable�cases,�disgruntled�vic�
tims,� and� (in� extreme� cases)� prosecution� of� innocent� defendants’�
(Davis�et�al.,�1997:�107).�

Victims�retract�complaints�and�refuse�to�cooperate�with�prose�
cutors� for� a� number� of� reasons.� Lea� et� al.� (2003:� 593)� found� that�
victims� who� were� previously� intimate� with� their� attacker� were�
more�likely�to�retract�their�complaint�(see�also�Lievore,�2005).�One�
Crown�Prosecutor�asserted� that�victim�retraction�was�most� com�
mon� in� cases� of� marital� rape,� and� that� the� rate� of� retraction� in�
these� cases� ‘is� about� as� likely� as� it� is� in� any� domestic� violence�
situation’�(in�Brown�et�al.,�2007:�365).�Yet,�it�is�not�only�complain�
ants� in� acquaintance� rape� cases� who� retract� their� complaints� or�
refuse� to� cooperate;� victims� of� both� stranger� and� acquaintance�
rapes� are� likely� to� withdraw� their� support� from� a� rape� prosecu�
tion�(Spohn�et�al.,�2001:�230).�Prosecutors�have�suggested�that�this�
is�due�to�a�reluctance�to�go�through�the�invasive�process�of�a�court�
trial�and�disillusionment�with�the�legal�system�itself.�Spohn�et�al.�
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record�prosecutor�opinions� that� ‘once� [the�victim]�knows�what� it�
is�going�to�mean�to�proceed�with�the�case�through�the�criminal�jus�
tice�system,�she�may�decide�it’s�not�worth�it’�and�that�‘quite�a�num�
ber�of�people�are�petrified�about�having�to�describe�the�gory�details�
of� the�violation�to�strangers’(ibid.).�Even�with�stranger�rape�cases,�
victims� may� feel� that� their�behaviour�on� the�night� in� question,�or�
other�extra�legal� factors,�may�be�used� to�discredit� them�and�com�
plainants�may�wish�to�avoid�the�prolonged�and�distressing�process�
of� a� trial.� Holmstrom� and� Burgess� found� that� only� 41� per� cent� of�
rape�complainants�in�their�landmark�study�‘clearly�and�unequivo�
cally�wished� to�press�charges’� (Holmstrom�and�Burgess,�1978:�56)�
and�recorded�a�list�of�reasons�that�complainants�gave�for�refusing�
to�proceed,�including�(in�order�of�commonality):��

� The�desire�to�avoid�the�ordeal�of�court;�

� A�fear�of�the�assailant�taking�revenge;�

� They�felt�sorry�for�the�defendant;�and��

� They�just�wanted�‘to�forget�the�whole�thing’�(ibid.�58).��
�
These�are�not�unreasonable�considerations,�and�prosecutors�who�
attempt� to� compel� the� complainant’s� involvement� thus� run� the�
risk�of�causing�substantial�harm�to�the�complainant’s�interests.��

Victim�Injury�and�the�Use�of�Weapons�

Where�a�victim�decides�to�make�a�complaint�of�rape,�the�prosecu�
tor�must�consider�the�effectiveness�of�the�evidence�and�the�likeli�
hood� of� a� conviction.� Evidence� of� victim� injury� rates� highly�
among�factors�that�positively�influence�the�decision�to�prosecute.�
The�HMCPSI�study,�for�example,�found�that�medical�evidence�of�
injury�was�relevant�in�58�out�of�75�cases�in�their�sample,� thereby�
underlining�the�importance�of�such�evidence�(HMCPSI,�2006:�89).�
Evidence� of� injury� allows� prosecutors� to� prove� force� (and� thus,�
potentially,� absence� of� consent)� and� penetration� (Bryden� and�
Lengnick,�1997:�1247),�and�evidence�of�violence�is�strongly�related�
to�the�successful�outcome�of�a�rape�case�(Brown�et�al.,�2007:�367).�
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Injury� tends� to� indicate�resistance,�and�even�though�resistance� is�
no�longer�required�to�constitute�a�rape�in�most�common�law�coun�
tries,� it� is�nevertheless�influential� in�achieving�a�conviction�(Hor�
ney�and�Spohn,�1991:�151).�In�fact,�it�has�been�found�that�there�is�a�
positive� association� between� the� degree� of� injury� sustained� and�
the� likelihood� of� charges� being� filed� and� a� conviction� being� se�
cured� (McGregor� et� al.,� 2002:� 645).� It� is� also� interesting� to� note,�
however,�that�victims�appear�to�recognise�the�association�between�
weapons� and� injuries� and� prosecution/conviction:� Kerstetter�
found�that� the�use�of�a�weapon�was�associated�with�victim�will�
ingness� to� prosecute� (1990:� 308).� Temkin� similarly� asserts� that�
where�violence�was�not�used�or� threatened�the�victim�was� ‘most�
likely�to�withdraw�her�complaint’�(2002:�21).�Perhaps,� like�prose�
cutors,� complainants�are�also� looking� for�greater�odds�of�convic�
tion�than�acquittal�before�they�are�prepared�to�proceed�down�the�
arduous�path�of�a�trial.�Alternatively,�victims�may�feel�compelled�
to�pursue�more�aggravated�cases�to�prevent�the�brutalization,�and�
possible�death,�of�other�women.�

Multiple�Assailants�

In�detailing� the� rape�of�a�nurse�by� three�doctors�with�whom�the�
nurse�was�acquainted,�Estrich�argues�that�in�her�opinion�and�that�
of� the�defence�attorneys,� ‘the�numbers�were�critical� to�the�result’�
(1987:�99).�This�case�characteristic�involves�issues�of�both�credibil�
ity�and�case�seriousness.�Convention�would�hold�that�a�woman�is�
unlikely�to�consent�to�sexual�intercourse�with�a�group�of�men.�The�
jury� is� thus� more� likely� to� perceive� the� encounter� as� non�
consensual.�Further,�the�fact�that�multiple�men�participated�in�the�
rape� is� seen� as� a� greater� violation� to� the� victim,� and� that� where�
more�than�one�man�raped�the�victim,�the�victim�is�deemed�to�have�
suffered�multiple,�repeated�rape.�Thus�‘gang�rapes’�are�perceived�
as� more� serious� and� may� therefore� be� more� likely� to� be� prose�
cuted,�although�the�literature�is�not�clear�on�this�point.�
�
�
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Repeated�Rape��

A� rape� is� repeated� where� a� single� act� occurs� more� than� once� or�
where�multiple�forms�of�rape�occur,�such�as�the�penetration�of�the�
mouth�and�vagina�by�a�penis.�There� is�anecdotal�evidence� in� the�
literature� that� suggests� that� prosecutors� expect� a� rape� to� be� re�
peated,�at�least�in�some�circumstances.�As�DDA�Tracy�Timmerton�
stated�in�Frohmann’s�study,�‘my�experience�has�been�that�when�a�
rapist�has�a�victim�cornered�for�a�long�period�of�time,�they�engage�
in�multiple�acts�and�different�types�of�sexual�acts�and�very�rarely�
do� just� intercourse’� (Frohmann,� 1991:� 217).� Using� prosecutorial�
accounts�such�as�this,�Frohmann�argues�that�where�rape�cases�di�
verge� from� the� expected� pattern� (i.e.,� where� only� one� count� of�
vaginal�rape�occurs),�prosecutors�may�discredit� the�claim�and�be�
disinclined� to� prosecute� (ibid.).� This� argument� is� not� backed,�
however,�by�any�empirical�studies�and�Spohn�et�al.’s�study�found�
that� out� of� 58� cases� that� were� rejected� by� prosecutors,� only� four�
were�rejected�for�being�atypical�scenarios�(2001:�214).�The�fact�of�a�
repeated� rape,� whether� by� one� assailant� or� multiple� assailants,�
may�however�interact�with�the�perceived�seriousness�of�the�crime,�
the� impact� on� the� victim,� and� the� presence� of� injury.� Therefore,�
while�studies�do�not�conclusively�indicate�whether�repeated�rape�
directly�influences�prosecutor’s�decision�to�prosecute,�there�may�be�
indirect�or�associated�connections.�This�is�likely�to�be�also�true�of�
the�infliction�of�other�sexual�indignities�on�the�victim.�

Relationship�between�Complainant�and�Defendant�

As� discussed� earlier,� the� relationship� between� the� complainant�
and� the� defendant� has� been� shown� in� the� majority� of� studies� to�
have�a�significant�impact�on�the�prosecutorial�decision.�In�most�of�
these�studies,�stranger�rapes�are�more�likely�to�be�prosecuted�once�
the�identity�of�the�defendant�has�been�established�(see,�e.g.,�Harris�
and� Grace,� 1999;� Kingsnorth� et� al.,� 1999;� Tellis� and� Spohn,� 2008;�
Frazier�and�Haney,�1996;�but�see�Spohn�et�al.,�2001,�in�which�the�
opposite� effect� was� found).� Albonetti� found� that� cases� involving�
strangers�had�an�84�per�cent�chance�of�being�prosecuted�and�puts�
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this�down�to�the�perception�among�prosecutors�that�acquaintance�
rapes� involve� greater� uncertainty� (1987:� 309).� Adler� argues� that�
prosecutors�are�also�more�likely�to�doubt�the�victims�of�acquaint�
ance� rape� cases� (1987:� 30)� and� Weninger� similarly� notes� that� the�
probability�of�prosecution�was�highest�in�cases�of�strangers�(1978:�
389).� A� previous� relationship� between� victim� and� accused� has�
been�shown�also�to�have�a�significant�impact�on�whether�the�vic�
tim� will� withdraw� her� complaint.� Lievore’s� Australian� study�
found� that� the� majority� of� the� cases� in� which� the� complainant�
withdrew�her�cooperation�involved�current�partners,�former�part�
ners�and�other�known�defendants�(2005:�4).��

Location�of�Initial�Contact�and�Rape�

The�location�of�the�rape,�as�well�as�the�location�of�the�initial�con�
tact�between�the�complainant�and�the�defendant,�has�been�shown�
to� influence� the� decision� to� prosecute.� Lea� et� al.� found� that� in�
cases�that�were�given�no�further�action�by�the�CPS,�the�initial�con�
tact�between�the�complainant�and�the�defendant�was�most� likely�
to� have� occurred� in� a� private� space� (2003:� 595).� Similar� results�
were� found� by� Brown� et� al.� (2007,� 359)� and� Spohn� et� al.� (2001:�
226):�cases�are�more� likely�to�be�prosecuted�if� they�occurred�in�a�
public�place.�The�influence�of�location�is�likely�linked�to�the�issue�
of� relationship.� In� most� cases,� rapes� that� occur� in� the� complain�
ant’s� home� will� likely� follow� an� invitation� to� enter� given� by� the�
complainant� to� the� defendant,� and� such� an� invitation� is� most�
likely�to�occur�in�the�context�of�some�kind�of�prior�relationship.�As�
already�noted,�most�studies�show�that�acquaintance�cases�are�less�
likely�to�be�prosecuted�or�to�result�in�a�conviction.��

Time�Lapse�between�Rape�and�Report�

A�number�of�studies�have�shown�that�the�greater�the�lapse�of�time�
between�the�incident�and�the�report�to�the�police,�the�less�likely�a�
prosecution� becomes� (Kingsnorth� et� al.,� 1999:� 287;� Brown� et� al.,�
2007:� 361;� Lievore,� 2005:� 41)� although� results� have� been� mixed�
(see,�e.g.,�Spohn�et�al.:�226;�Frazier�and�Haney,�1996:�624).�Such�a�
lapse�raises�both�evidential�and�credibility�issues.�If�there�is�a�de�



� Rape�and�Justice�in�Ireland�60

lay�in�making�the�report,�there�is�likely�to�be�a�significant�impact�
on� the� evidence� available� to� the� prosecution.� Documenting� any�
injuries,� recording� the� presence� of� semen,� and� conducting� other�
forensic� tests� are� time�limited� processes;� thus,� the� greater� the�
time�lapse�the�less�physical�evidence�will�be�available�to�success�
fully�prosecute�the�case.�Not�surprisingly,�the�presence�of�physical�
evidence� has� been� shown� conclusively� to� increase� the� likelihood�
of� prosecution� in� rape� cases� (e.g.,� Horney� and� Spohn,� 1996:� 145;�
McGregor� et� al.,� 2002:� 640;� Brown� et� al.,� 2007:� 363;� Spohn� et� al.,�
2001:�207).��

A� complainant’s� credibility� may� be� questioned� where� she� de�
layed�in�reporting�the�rape.�Temkin�quotes�Boyce’s� judgment�that�
‘the�failure�to�complain�at�the�first�reasonable�opportunity�is�a�cir�
cumstance�which�tells�against�the�truthfulness�of�the�complainant’s�
evidence’� (2002:� 90).� Evidence� of� recent� complaint� is� permitted� in�
court� to� provide� credibility� for� a� complainant’s� story� (ibid.:� 188),�
but� in� doing� so� the� inverse� is� also� implied� –� that� late� complaints�
reflect� poorly� on� credibility� (Adler,� 1987:� 118�119;� Brown� et� al.,�
2007:�365).�Prosecutors�must�take�into�account�the�possible�defences�
that�will�be�mounted�by�the�accused,�and�the�impact�of�a�late�com�
plaint�is�thus�likely�to�influence�their�decision�about�whether�or�not�
to�prosecute.�Adler’s� study�concluded� that� those�who�delayed�re�
porting� their� rape� for� between� one� day� and� three� months,� had� a�
case� conviction� rate� of� 38� per� cent,� compared� to� 73� per� cent� for�
those� who� reported� immediately� (1987:� 119).� Similarly,� Brown� et�
al.’s�more�recent�study�suggests�that�prosecutors�still�associate�im�
mediate�reporting�with�credibility�(2007:�365).�The�degree�to�which�a�
delay� in� reporting� a� rape� is� influential� in� terms� of� evidence� or� of�
credibility�remains�uncertain,�but�the�fact�that�a�delay�is�influential�
is�significantly�represented�in�the�literature.� �

Other�Case�Characteristics�

There�are�a�number�of�other�case�characteristics�that�appear�in�the�
literature� as� being� influential� in� the� decision� to� prosecute.� These�
include�the�rare�cases�in�which�an�independent�witness�is�able�to�
provide�corroboration�for�the�complainant’s�account;�the�existence�
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of� such� a� witness� has� a� positive� association� with� the� decision� to�
prosecute�(Kingsnorth�et�al.,�1998:�366).�The�complainant’s�ability�
to�accurately�recall�events�and� important�details,�her�consistency�
in� relating� the� event,� and� her� attempts� to� escape� are� also� posi�
tively� related� to� prosecution� (HMCPSI/HMIC,� 2002:� 54),� while�
reconciliation�between�complainant�and�defendant�has�a�negative�
impact�(Lievore,�2004:�41).��

Alcohol�and�Drug�Use�

Research� has� proven� that� the� use� of� alcohol� in� rape� contexts� is�
very�high�(see,�for�instance,�Cowan,�2008;�Klippenstine�et�al.,�2007;�
HMCPSI� and� HMIC,� 2007).� Studies� record� the� use� of� alcohol� by�
the�complainant�in�rape�cases�at�between�38�per�cent�of�rape�com�
plainants� aged� sixteen� or� older� in� the� United� Kingdom� (Finney,�
2004:�2)�and�81�per�cent�among�American�student�complainants.�
Other�American�studies� indicate� that� rape�defendants�used�alco�
hol� in�between�57�and�61�per�cent�of�cases�(ibid.).�British�studies�
record� a� similar� rate� of� drinking� by� convicted� rapists� (ibid.).� In�
Ireland,�McGee�et�al.�noted�that�alcohol�was�involved�in�45.3�per�
cent�of�cases�of�unwanted�sexual�experiences�by�adult�women�in�
Ireland;�cases� in�which�both�parties�were�drinking�accounted�for�
26� per� cent� of� cases� (2002:� 101).� The� correlation� between� alcohol�
use�and�the�incidence�of�rape�has�thus�been�demonstrated�beyond�
doubt.�

Alcohol�consumption�is�an�especially� important�prosecutorial�
consideration�with�respect�to�the�issue�of�consent�and�the�percep�
tion�of�the�complainant�by�the�jury.�As�regards�consent,�the�use�of�
alcohol�by�the�complainant�may�result� in�her�being�unable�to�re�
call�whether�or�not�she�gave�consent�(Hingson�et�al.,�2005,�cited�in�
Howard� et� al.,� 2007;� see� also� Spohn� et� al.,� 2005).� The� defendant�
might� also� use� the� complainant’s� drinking� to� argue� the� issue� of�
consent.�He�might�also�attempt�to�use�his�own�intoxication�as�the�
basis�of�a�defence.�Intoxication�is�not�a�defence�to�rape�charges�in�
most� common� law� jurisdictions� (Temkin,� 2002:� 130),� but� the� de�
fendant� could� argue� that� their� own� intoxication� contributed� to�
their�genuine�belief�that�the�complainant�consented�to�intercourse.�
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Further,�some�experimental�studies�have�shown�that�mock�jurors�
found�the�complainant�less�credible�if�she�was�sober�when�raped�
by�an�intoxicated�defendant�(Klippenstine�et�al.,�2007:�2636).�Other�
studies� have� concluded� that� individuals� generally� found� intoxi�
cated� defendants� less� blameworthy� than� sober� ones,� while� intoxi�
cated� complainants� were� judged� more� harshly� (see� Cameron� and�
Stritzke,� 2003;� Schuller� and� Stewart,� 2000).� A� recent� study� that�
tested�the�affect�of�rape�myths�on�undergraduate�law�students�and�
post�graduate� trainee� lawyers� in� Germany� found� that� except� in�
cases�where�a�former�partner�raped�his�intoxicated�ex�partner,�both�
groups� of� students� associated� decreased� liability� with� an� intoxi�
cated� defendant,� and� increased� responsibility� with� an� intoxicated�
complainant�(Krahé�et�al.,�2008:�469,�475).�Further,�a�poll�conducted�
by� Amnesty� International� among� adults� in� England� and� Wales�
found�that�some�30�per�cent�believed�that�a�woman�who�had�been�
drinking�was�in�some�way�to�blame�for�her�sexual�assault�(2008).�

The�literature�indicates�a�correlation�between�the�consumption�
of� alcohol� by� complainants� and� the� decision� not� to� prosecute�
(Tellis�and�Spohn,�2008:�260).� In� strict� legal� terms,�having�sexual�
intercourse�with�a�partner�who�is�insensible�through�intoxication�
constitutes�rape�(Temkin,�2002:�90).�Nevertheless,� there� is�a�wide�
range� of� levels� of� intoxication,� between� freely� giving� consent�
(while�intoxicated)�and�being�incapable�of�giving�consent�(due�to�
intoxication).� It� is� popularly� accepted� that� alcohol� breaks� down�
inhibitions,� and� that� both� men� and� women� engage� in� activities�
(including�sexual�activities)�while� intoxicated�that�they�would�be�
unlikely� to� do� while� sober.� Any� law� that� purports� to� respect�
autonomy� must� protect� ‘the� autonomy� of� drunken� women� to�
choose�to�have�sex’�(per�Sir�Igoe�Judge,�in�Cowan,�2008:�909).�That�
alcohol�acts�as�a�disinhibitor,�however,�has� led� to� the�perception�
that�women�who�engage� in� such�acts�may� later� regret� them�and�
thus� falsely� claim� to� have� been� raped.� Thus,� the� complainant’s�
drinking�may� impact�some�assumptions� that�prosecutors�and� ju�
rors�might�otherwise�make:�that�a�woman�is�unlikely�to�have�con�
sented� to� sex� with� a� stranger,� with� multiple� men,� to� very� rough�
sex,�to�certain�sexual�acts,�and�so�forth.�
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Complainant�and�Defendant�Characteristics�
Evidence�of�physical�injury�has�been�shown�to�exercise�consider�
able�influence�on�prosecutors’�decisions,�mostly�because�this�evi�
dence� tends� to� support� the�complainant’s�allegation� that�she�did�
not� consent� to� intercourse.� When� there� is� no� such� objective� evi�
dence,� the� prosecutor’s� decision� is� made� more� difficult.� Since�
Kalven�and�Zeisel’s� landmark�study�(1966),�a�significant�number�
of� studies� have� echoed� their� conclusion� that� when� objective� evi�
dence�is�lacking,�the�jury�will�rely�on�their�perception�of�the�com�
plainant� and� the� defendant� in� coming� to� a� verdict� (see,� e.g.,�
Beichner� and� Spohn,� 2005:� 489,� Tellis� and� Spohn,� 2008:� 258).� As�
the�prosecutor’s�perception�of�the�jury’s�likely�reaction�to�the�evi�
dence�is�a�factor�in�his�decision,�the�prosecutor�must�also�consider�
the�characteristics�of� the�complainant�and�the�defendant.�Studies�
do� differ,� however,� on� exactly� which� characteristics� are� influen�
tial.� Some� of� the� complainant� characteristics� considered� include�
sexual� history,� risky� behaviour,� status,� race,� and� ‘believability’�
involving�factors�such�as�mental�health,�age,�intelligence,�appear�
ance�and�even�the�complainants’�reaction�to�the�rape;�and�defen�
dant� characteristics� including� past� criminal� activity,� status,� and�
race.�

Sexual�History�

The�use�of�sexual�history�in�rape�trials�is�a�highly�charged�subject.�
Bryden�and�Lengnick�note�that�‘abundant�anecdotal�evidence�sug�
gests�that�American�juries,�like�their�English�counterparts,�are�pow�
erfully�influenced�by�the�complainant’s�sexual�habits,�and�that,�de�
spite� rape� shield� laws,� defence� counsel� often� manage� to� get� such�
evidence� before� the� jury’� (1997:� 1355).� Prosecutors� must� consider�
this� fact� when� deciding� whether� to� prosecute� a� rape� case,� and� it�
would�not�be�particularly�surprising�to�find�that�prosecutors�were�
reluctant� to�proceed� in� cases�where� the�complainant�had�been� in�
volved�in�numerous�previous�sexual�relationships,�had�a�history�of�
involvement�in�prostitution,�been�involved�in�sex�work�or�had�been�
behaving� ‘lasciviously’� on� the� occasion� of� the� rape.� Further,� attri�
tion�at�this�stage�may�also�occur�when�the�complainant�withdraws�
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the�complaint�out�of� fear�of� the�trial�and�cross�examination�(Tem�
kin,�2002:�197).� Indeed,�Holmstrom�and�Burgess�listed�fear�of�trial�
as� the� second� most� common� reason� for� victim� non�cooperation�
(1978:�58).�

The� literature� indicates� that� prosecutors� are� strongly� influ�
enced�by�the�complainant’s�sexual�history,�although�this�is�largely�
anecdotal� (Frohmann,� 1991;� Adler,� 1987;� Estrich,� 1987);� there� is�
surprisingly�little�statistical�evidence�to�support�this�claim�(Kings�
north� et� al.,� 1999:� 290;� Beichner� and� Spohn,� 2005:� 486�7,� found�
some� correlation� between� case� rejection� and� the� complainant’s�
moral� character� but� only� in� cases� that� were� evidentially� weak�
anyway).� Frohmann� (1998)� asserts� that� prosecutors� actively� dis�
courage� complainants� with� a� questionable� sexual� history� from�
pursuing�their�complaint.�She�maintains� that�various�devices�are�
mobilised,� including� the� presentation� of� negative� ‘downstream’�
consequences�of�pursuing� the�case,� to�encourage� the�withdrawal�
of�complaints� that�are�considered�unwinnable�(1998:�399).� In�this�
way�the�prosecutor�can�avoid�formally�rejecting�the�case,�making�
it� appear� instead� that� the� prosecutor� is� merely� acceding� to� and�
reinforcing� the� complainant’s� own� decision.� There� are� also� sug�
gestions� in� the� literature� that� sexual� history� evidence� might� be�
hidden� as� the� official� reason� for� rejecting� a� case.� Spohn� et� al.�
(2001)�note�a�case�that�was�officially�rejected�due�to�the�complain�
ant’s�inability�(due�to�self�induced�intoxication)�to�recall�whether�
or�not�she�consented;�however,�the�prosecutor�also�noted�that�the�
complainant� was� taking� medication� for� AIDS� (a� formally� irrele�
vant� fact).� Spohn� et� al.� interpret� this� comment� as� revealing� the�
prosecutor’s�perception� ‘that� the�victim� is� sexually�promiscuous’�
(2001:�217),�and�suggest�that�this�extra�legal�factor�influenced�the�
decision�not�to�prosecute.�

Evidence� that� the�complainant�had�a�pre�existing�sexual�rela�
tionship� with� the� defendant� may� form� the� basis� of� the� defence�
strategy� (e.g.,� consent,� honest� belief� or� ulterior� motive),� and� the�
prosecution� might� decide� to� pre�empt� that� defence� by� rejecting�
the�case.�Spohn�et�al.�cite�two�instances�where�the�prosecution�re�
jected�cases�due�to�the�presence�of�consensual�sexual�acts�between�
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the�complainant�and�the�defendant�immediately�prior�to�the�rape.�
In�the�first�case�the�complainant�allowed�the�defendant�to�kiss�her,�
lie�on�top�of�her,�and�remove�her�underwear�with�‘a�little�struggle’�
(2001:�216).�In�the�second�case�the�complainant�allowed�the�defen�
dant�to�perform�oral�sex�on�her�(ibid.).�Both�cases�were�dropped�
by� prosecutors� on� the� basis� of� the� prior� sexual� relationship;� the�
prosecutor�apparently�believed� that� the� relationship�would� form�
the�basis�of�a� successful� consent�defence.�The�decision� to�drop�a�
case� in� these� circumstances� is� problematic� in� that� it� requires� the�
prosecutor�to�accurately�anticipate�the�jury’s�likely�view�of�socie�
tal� sexual� norms.� Naturally,� prosecutors� are� expected� to� draw�
upon�their�experience,�but�there�is�a�danger�that�in�their�prosecu�
torial� decisions� the� prosecutor� might� simply� reinforce� outdated�
social�beliefs�about�sex�and�consent.�Further,�as�Bryden�and�Leng�
nick�have�noted,� sexual�history�evidence� is�ambiprobative� (1997:�
1356).*�If�a�woman�has�had�‘twenty�instances�of�prior�sexual�con�
duct� with� rock� stars� ...� without� claiming� rape,� in� the� absence� of�
other�evidence�of�motivation�the�most�reasonable�inference�is�that�
she� claimed� rape� this� time� because� she� was� raped’� (Bryden� and�
Lengnick�1997:�1356,�citing�Wright�and�Graham,�1980:�594).�Quali�
tative�studies�show,�however,�that�prosecutors�are�slow�to�test�this�
view�(see,�for�instance,�Frohmann,�1991;�1998;�1999).�

Risky�Behaviour�

There�are�a�number�of�actions�that�a�complainant�might�take�that�
the�literature�suggests�are�regarded�as�involving�a�high�degree�of�
risk�by�prosecutors�and� jurors,�and�may� influence�a�prosecutor’s�
decision� to� prosecute.� These� actions� include� hitchhiking,� attend�
ing�parties�or�bars�alone,�being�out�alone�after�dark,�accepting�lifts�
in�a�stranger’s�car,�and�inviting�the�defendant�to�her�home�or�ac�
companying�him�to�his�home�(e.g.,�Kalven�and�Zeisel,�1966;�Ker�

������������������������������������������������������
*� Ambiprobative� evidence� is� evidence� that� potentially� supports� the� competing�
claims�of�the�prosecution�and�the�defence.�Bryden�and�Lengnick�suggest�that�as�
ambiprobative�evidence�supports�both�sides,� in� fact� it�offers�support� to�neither�
side�(2002:�1356).�
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stetter,�1990;�La�Free�1981;�Spohn�et�al.,�2001).�Spohn�et�al.�found�
that�prosecutors�were�more� likely� to�reject�cases� if� the�complain�
ant� willingly� accompanied� the� defendant� to� her� home� or� his�
home,� or� where� drugs� and/or� alcohol� were� involved� (2001:� 227�
228;� see� also� Spohn� and� Holleran,� 2004� and� Spohn� and� Tellis,�
2008).�This�is�especially�pronounced�in�cases�that�are�already�quite�
weak� either� because� of� its� characteristics� (Spohn� and� Holleran,�
2004:� III�5�6)�or�because�of� the�absence�of�corroborative�evidence�
(Brown� et� al.,� 2007:� 367).� The� influence� of� evidence� of� the� com�
plainant’s�risky�behaviour�may�be�ameliorated,�however,�by�evi�
dence�of�aggravating�factors�such�as�injury�or�the�use�of�weapons�

Race�and�Status�

The�influence�of�race�upon�prosecutors’�decisions�in�rape�cases�is�
a�contentious�issue.�Some�analysts�maintain�that�race�has�a�signifi�
cant�and�ongoing�influence� in�these�decisions�(e.g.,� Irving,�2008),�
while� others� have� no� found� no� such� effects� (e.g.,� Horney� and�
Spohn,�1996).�According�to�the�US�Department�of�Justice’s�statis�
tics,�between�1996�and�2005�black�women�were�raped�somewhat�
more� frequently� than�white�women;� further,� the�vast�majority�of�
rapes�were�intra�racial�in�nature�(US�Department�of�Justice,�2005:�
Table� 42).� According� to� the� conviction� statistics,� black� men� are�
also�somewhat�more�likely�to�commit�a�rape�(or�perhaps�are� just�
more� likely� to� be� convicted)� than� white� men� (ibid.:� Table� 40).�
However,� these� statistics� represent� convictions,� and� cannot� thus�
explain�prosecutorial�decisions.�S’Alessio�and�Stolzenberg�studied�
rapes� perpetrated� by� single� individuals� in� 17� states,� and� found�
that� black� defendants� accused� of� rape� were� proportionally� no�
more�likely�to�be�arrested�for�forcible�rape�than�white�defendants�
accused� of� rape� (2003:� 1391),� but� black� men� were� proportionally�
more�likely�to�be�accused�of�rape�(ibid.:�1388).�In�the�United�King�
dom�a�similar�result�was� found,�with�Afro�Caribbean�men�being�
marginally� over�represented� among� rape� offenders� (Muir� and�
MacLeod,�2003:�349;�also�see�Smith,�1989;�Wright,�1980).�Sentenc�
ing�statistics�in�the�United�States�support�the�notion�of�a�racial�hi�
erarchy,� with� white� offenders� who� rape� white� women� receiving�
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longer� sentences� than� black� offenders� who� rape� black� victims�
(Maxwell�et�al.,�2003,�cited�in�Irving,�2008:�111�12).�A�comparison�
between�statistics�would�suggest�that�prosecutors�are�not�unduly�
influenced�by�the�race�of�the�defendant�or�the�complainant�in�de�
ciding�whether�to�prosecute�a�rape�case,�but�that�race�is�an�issue�in�
the�reporting�of�rape.�It�is�worth�noting�that�the�majority�of�studies�
that� have� examined� the� influence� of� race� in� rape� cases� have� been�
conducted� in� North� America,� where� racial� issues� have� long� been�
recognised�within�the�legal�system�and�society�generally,�and�have�
focused� on� the� black/white� dichotomy.� Ireland� represents� a� very�
different�situation,�where�multiculturalism�is�in�its�first�generation.�
Thus,� the� influence�of�race�may�be�very�differently�represented�in�
this�jurisdiction.�

Toni�Irving�asserts�that�black�women�and�girls�are�more�likely�
to� have� complaints� dismissed� or� re�coded� as� lesser,� often� non�
sexual,� offences� (2008:� 103)� but� ‘not� all� black� women� are� de� facto�
ignored’�(ibid.:�116):�marriage,�class�and�status�convey�upon�some�
women�greater�protection�by� the� law�(ibid.:�116�117).�Thus,� status�
appears�to�be�a�relevant�factor,�and�this�relevance�arises�in�two�re�
spects.�First,�a�number�of�studies�have�suggested�that�those�from�a�
higher�socioeconomic�background�are�less�likely�to�suffer�rape�(e.g.,�
Bailey,�1999;�Martin�et�al.,�2006).�Indeed,�Bailey�calculated�that�‘each�
$1,000�increment�in�women’s�average�income�in�1990�is�associated�
with�an�average�decline�of�9.53�rapes�per�100�000�women’,�and�sug�
gested�that�women�from�a�higher�economic�status�may�be�able� to�
‘purchase’�safe�and�secure�living�situations�(1999:�54).�

Second,� the� literature� suggests� that� prosecutors� prefer� to�
prosecute�cases�in�which�a�woman�of�high�socio�economic�stand�
ing� is� raped� by� a� man� of� low� socio�economic� standing,� possibly�
reflecting� a� perception� that� juries� are� less� likely� to� believe� that�
consent� occurred� between� members� of� these� different� social�
groups.�Brown�et�al�found�that�rape�cases�in�which�the�defendant�
was�unemployed�were�more�likely�to�progress�through�the�crimi�
nal�justice�system�successfully�(2007:�361).�Cases�in�which�the�vic�
tim�was�unemployed�and�non�Caucasian,�by�contrast,�were�more�
likely� to�receive�a�decision�of� ‘no� further�action’� (ibid.:�362).� In�a�



� Rape�and�Justice�in�Ireland�68

British� qualitative� study,� Temkin� (2000)� noted� the� comments� of�
two�barristers�who�expressed�the�view�that�socio�economic�status�
is�relevant�to�the�jury’s�reception�of�the�case.�The�first�stated:�‘if�a�
woman� looks� like� a� scrubber� she’s� going� to� get� less� sympathy�
from� a� jury� than� someone� who� looks� respectable’� (2000:� 225),�
while�the�second�claimed�that�‘[i]f�you�live�in�a�squat�or�are�a�sin�
gle�mother�it�does�impact�on�juries.�I�think�that�they�think�you�are�
more� likely� to� have� got� what� you� deserved’� (ibid.).� These� com�
ments� suggest� that� prosecutors� do� consider� socio�economic� fac�
tors,�at�least�those�that�affect�the�complainant,�in�making�their�de�
cision.�Further,�Brown�et�al.�found�that�where�the�defendant�was�
employed,� the�CPS�was�more� likely� to�drop� the�case� (2007:�362).�
These�findings�are�significant�as�they�suggest�that�certain�groups,�
particularly�poor�women�and�non�Caucasian�women,�are�margin�
alised�by�the�criminal�justice�system�while�those�groups�of�women�
who�receive�greater�legal�protection�are�less�likely�to�need�it.��

Credibility�

There�are�a�number�of�elusive� factors� that�might�affect�a�prosecu�
tor’s� perception� of� the� complainant’s� credibility.� Prosecutors� are�
much�more�likely�to�prosecute�cases�in�which�the�complainant�has�
no�prior�convictions�(Brown�et�al,�2007:�361).�In�cases�in�which�the�
complainant�has�a�past�history�of�mental�health�problems�or�mental�
infirmity,� the� complaint� is� less� likely� to� proceed� to� prosecution�
(Howard�League,�1985:�71;�Lievore,�2004:�41).�Holmstrom�and�Bur�
gess�(1978:�144)�found�that�the�most�common�credibility�factor�cited�
by�prosecutors�concerned�the�complainant’s�intelligence.�Other�fac�
tors�include�the�victim’s�appearance�and�age,�with�younger�victims�
more�likely�to�have�their�cases�prosecuted�(Tellis�and�Spohn,�2008:�
258).� Frohmann’s� earlier� study� also� highlighted� the� use� of� com�
plainants’� physical� characteristics� as� factors� contributing� to� the�
west�coast�American�prosecutors’�decision�not�to�prosecute,�includ�
ing�the�use�of�such�charged�terms�as�‘street�worn’�and�‘cluckhead’�
(1991:�218).�Some�anecdotal�evidence�suggests�that�juries�are�more�
receptive� to� attractive,� well� presented� complainants:� barristers� in�
Temkin’s� qualitative� study� (2000)� decried� complainants� who�
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dressed�inappropriately�in�court,�saying�that�‘it�would�be�useful�if�
they�could�sit�down�without�showing�their�knickers’�(2000:�225).�It�
is� important� to� note,� however,� that� prosecutors� often� rely� on� sec�
ond�hand�descriptions�of� the�complainant�recorded�on�police�files�
in�assessing�the�complainant’s�credibility�(Kelly,�2001:�27).��

Police� and� medical� records� often� contain� information� about�
the� complainant’s� emotional� state� during� reporting� and� medical�
examination.�This�information�may�then�be�used�by�the�defence�to�
discredit� the� victim,� and� can� thus� pre�emptively� influence� the�
prosecutor’s� decision.� Frohmann� identified� in� her� study� that�
prosecutors� expect� certain� behaviours� and� emotions� from� rape�
victims,�including�anger�and�crying�(1991:�220).�If�these�reactions�
are�not�present,�prosecutors�may�use�the�discrepancy�between�ex�
pected�and�actual�behaviour� to� reject� cases� (ibid.:�220).�Brown�et�
al.�record�a�Crown�prosecutor’s�opinion�that�‘I�have�a�lot�of�trou�
ble�believing�that�the�victim�is�a�genuine�victim�of�rape�…�[if]�she�
appears�to�be�emotionless�and�acts�as�if�nothing�happened�to�her’�
(2007:�365).�This�approach� is�problematic�as�studies� indicate� that�
almost�half�of�all�rape�victims�are�‘non�emotive’�(McGregor�et�al.,�
2002:�644�45),�and�is�reflective�of�an�element�of�the�real�rape�syn�
drome�discussed�earlier.�

‘Bad�Character’�Evidence�

Prosecutors�are�more�likely�to�prosecute�cases�in�which�the�defen�
dant� has� previous� convictions� (Holmstromm� and� Burgess,� 1978:�
43).� The� joint� thematic� report� by� the� Inspectorates� of� Crown�
Prosecution� Service� and� the� Constabulary� in� Britain� recom�
mended� that� prosecutors� not� only� look� for� previous� convictions�
but� also� look� more� generally� at� ‘bad� character’� evidence�
(HMCPSI/HMIC,�2002).�The�2007�review�states�that�of�the�relevant�
37�charged�files�considered,�prosecutors�appropriately�considered�
‘bad�character�evidence�in�21�cases’�(2007:�116),�indicating�that�in�
Britain�such�evidence�does�now�inform�the�decision�to�prosecute.�
�
�
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THE�TRIAL�PROCESS��

In�Chapter�One,�the�conviction�rate�in�rape�cases�was�discussed�in�
some�detail,�and�it�was�noted�that�the�conviction�rate�in�contested�
rape�cases�is�very�low.�The�literature�suggests�five�primary�expla�
nations�for�this�low�success�rate:�

� Evidentiary� difficulties� inherent� in� the� prosecution� of� rape�
cases;�

� The�development�by�the�law�of�unduly�harsh�and�discrimina�
tory�procedures�in�rape�trials;�

� Juries�are�male�dominated�and� their�members�are�swayed�by�
rape�myths;�

� The� imposition� of� unduly� lenient� and� inconsistent� sentences,�
leading�to�a�belief�that�the�crime�of�rape�is�not�taken�seriously;�
and�

� Undue�delays�in�the�trial�process.�
�
Each�of�these�explanations�is�considered�in�turn�now.�

Evidentiary�Difficulties�
There� are� unique� evidentiary� problems� in� rape� cases� (Hanley,�
2006).�The�Advisory�Group�on�the�Law�of�Rape�(better�known�as�
the�Heilbron�Committee�after�Mrs.� Justice�Heilbron�who�chaired�
the�Group)�noted�that�an�allegation�of�rape�involves�an�act�of�sex�
ual�intercourse�‘which�is�not�in�itself�either�criminal�or�unlawful,�
and�can,�indeed,�be�both�desirable�and�pleasurable‘�(1975:�para.9).�
What�distinguishes�rape�from�sexual�intercourse�is�the�absence�of�
the�complainant’s�consent� to� the�act,�and�to�register�a�conviction�
against�the�defendant�the�jury�must�be�convinced�–�beyond�a�rea�
sonable� doubt� –� that� the� act� was� not� consensual.� To� support� its�
allegation� that� the� intercourse� was� non�consensual,� the� prosecu�
tion� must� rely� upon� the� testimony� of� witnesses,� especially� the�
complainant,� and� forensic� and� medical� evidence.� In� most� cases,�
however,� the� sexual� act� will� occur� in� private� thereby� precluding�
any�direct�eye�witness�testimony�other�than�that�of�the�complain�
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ant�(Scottish�Executive,�2000:�para.�87;�Office�for�Criminal�Justice�
Reform,� 2006:� 9).� As� a� result,� the� prosecution� case� very� often�
stands�or�falls�according�to�the�performance�of�the�complainant�in�
the� stand� (Temkin,� 2000:� 224).� This� performance� can� be� marred,�
however,�by�two�prominent�factors:�first,�many�people�feel�a�natu�
ral�embarrassment�when�dealing�with�matters�of�an�intimate�and�
sexual� nature� in� a� public� forum� (Scottish� Executive,� 2000:� para.�
87).�Second,�and�more�significantly,� it� is�well�documented� that�a�
large� proportion� of� rape� victims� were� intoxicated� at� the� time� of�
the�sexual�act�(e.g.,�Roizen,�1997;�Testa�and�Parks,�1996;�Ruparel,�
2004;� Mohler�Kuo� et� al.,� 2004;� Feist� et� al.,� 2007).� Intoxication� af�
fects�a�person’s�ability�to�recall�exactly�what�happened,�which�is,�
of� course,� precisely� the� ability� most� needed� by� the� complainant�
when�giving�evidence�in�court.��

Given� the� absence� of� eye�witnesses,� corroboration� for� the�
prosecution’s� allegation� that� the� sexual� act� was� non�consensual�
usually�comes�in�the�form�of�forensic�or�medical�evidence,�much�
of� it� collected� from� the� complainant’s� body.� Brown� et� al.� (2007:�
368)� note� rather� bluntly� (but� correctly)� that� in� a� rape� case,� the�
complainant’s� body� is� effectively� a� crime� scene� and� needs� to� be�
treated�as� such.�Medical� evidence� is�particularly� time�sensitive�–�
bruises�on�the�complainant’s�body,�for�example,�provide�dramatic�
evidence�that�the�sexual�act�was�non�consensual�but�bruises�heal�
and�disappear�within�a� few�days.�Forensic�evidence,� in� the� form�
of�hair�samples,�semen�samples,�etc.�can�offer�positive�proof�that�
the�defendant�had�intercourse�with�the�complainant.�This�kind�of�
evidence�is�also�time�sensitive�in�that�it�can�be�lost�easily�through�
degradation� or� contamination.� Making� a� report� to� the� police� so�
that� such� evidence� can� be� collected� is� essential,� but� it� is� not� un�
usual� for� complainants� to� delay� making� a� report� to� the� police.�
Further,�it�is�not�uncommon�for�victims�of�rape�to�attempt�to�wash�
away� what� has� happened� by� bathing� immediately� (Law� Reform�
Commission� of� Victoria,� 1988:� para.� 99;� Estrich,� 1987:� 21).� While�
understandable,�these�actions�can�result�in�the�loss�of�a�great�deal�
of� corroborating� evidence,� and� the� absence� of� corroboration� is�
identified� by� many� commentators� as� the� single� most� important�
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evidentiary�reason�for� the� low�conviction�rate� in�rape�cases�(e.g.,�
Temkin,� 2000:� 224;� Scottish� Executive,� 2000:� para.� 87;� Office� of�
Criminal�Justice�Reform,�2006:�9;�Brown�et�al.,�2007:�368).��

But� even� where� a� complaint� is� made� promptly� and� all� the� fo�
rensic�evidence�has�been�collected,�the�totality�of�the�prosecution’s�
evidence� is� often� ambiguous� (Scottish� Executive,� 2000:� para.87).�
This�evidence�may�well�establish�that�the�defendant�had�sexual�in�
tercourse�with�the�complainant,�but�this�is�not�sufficient�for�a�rape�
conviction.�Where�such�ambiguity�exists,� jurors�are�more� likely�to�
rely�on�interpretations�that�fit�their�own�value�system�(Reed,�1965;�
Gobert,� 1997)� or� their� own� knowledge� of� what� constitutes� a� real�
rape�(Temkin�and�Krahe,�2008:�42�3),�as�discussed�previously.�

Unduly�Harsh�and�Discriminatory�Procedural�Rules�at�Trial�
Legal�redress�for�a�rape�is�ultimately�the�province�of�a�court,�and�
to�achieve�that�redress�the�complainant�must�overcome�a�signifi�
cant�number�of�barriers.�The�totality�of�the�prosecution’s�evidence�
must� convince� the� jury� beyond� a� reasonable� doubt� of� the�defen�
dant’s� guilt� (Woolmington� v.� DPP,� 1935).� It� is� not� uncommon� for�
complainants� to� feel� that� they� were� the� ones� that� were� on� trial�
(Bohmer�et�al.,� 1975;�Advisory�Group�on� the�Law�of�Rape,�1975:�
para.�12;�Estrich,�1987;�Lees,�1993;�Kelly,�2001:�31)�or� that� the�ex�
perience�of�giving�evidence�was�as�upsetting�as�the�original�rape�
(Holmstrom� and� Burgess,� 1978).� To� be� sure,� complaints� about�
their�treatment�in�court�are�not�limited�to�rape�complainants:�Rock�
(1993:�70),� for�example,� found�strikingly�similar�complaints� from�
prosecution�witnesses�in�non�sexual�cases.�Nevertheless,�the�rape�
complainant�is�said�to�be�in�a�particularly�invidious�position�with�
many� victims� being� surprised� at� the� ferocity� of� the� cross�
examination�they�faced�(HMCPSI/HMIC,�2002:�74).�In�an�oft�cited�
article,� Lees� (1993)� described� the� court� process� in� a� rape� trial� as�
amounting� to� a� ‘judicial� rape’� in� which� ‘the� woman’s� account� is�
often� discounted� or� disbelieved,� her� credibility� and� reputation�
undermined’� (1993:� 11).� Four� primary� reasons� have� been� ad�
vanced�to�account�for�this�phenomenon: 
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1. �The�range�of�defences�available�to�the�defendant�has�become�
so�narrow�that�he�typically�has�no�choice�but�to�attack�and�un�
dermine�the�complainant’s�credibility;�

2. �As�a�result,�the�complainant�is�at�the�heart�of�the�prosecution’s�
case;�

3. �To� undermine� the� complainant,� defence� counsel� is� happy� to�
play�to�prejudices�held�by�the�court�and�especially�by�the�jury;�
and�

4. �The�influence�of�rape�myths�on�the�law�has�been�so�strong�as�
to� require� the� development� of� special� legal� rules� that� apply�
only� to� rape� cases� especially� concerning� the� complainant’s�
prior�sexual�history�and�corroboration.�

�
The�position�of� the� jury� is�considered�separately�below;�for�now,�
each�of�these�four�reasons�will�be�considered�in�turn.�

The�Defences�Available�to�the�Defendant�

Vasschs� (1994)� suggests� that� a� person� accused� of� rape� has� three�
basic�lines�of�defence:�a�denial�of�involvement,�a�denial�that�sexual�
intercourse�occurred�or�an�assertion�that�the�intercourse�was�con�
sensual.� A� variation� on� this� last� possibility� is� the� controversial�
claim� that� the� defendant� honestly� believed� that� the� intercourse�
was� consensual� (DPP� v.� Morgan,� 1976).� Koski� (2002)� points� out,�
however,� that� the�advent�of�DNA�testing�has�reduced�the�defen�
dant’s� options� in� most� cases� to� an� assertion� of� consent.� This� has�
been�borne�out�by�empirical�studies�of�the�defences�used�in�rape�
trials� in�England�and�Wales� (Harris�and�Grace,� 1999:� 20;�Feist� et�
al.,� 2007:� 44*),� Scotland� (Brown� et� al.,� 1993),� Australia� (Brereton,�
1993;� Tasmanian� Task� Force� on� Sexual� Assault,� 1998)� and� New�
Zealand�(Young,�1983:�73).��

������������������������������������������������������
*�Alone�among�all�of�these�studies,�Feist�et�al.�found�that�a�blanket�denial�of�all�
charges�was�the�main�defence�offered�in�46�per�cent�of�cases,�with�consent�being�
the�main�defence�in�44�per�cent�of�cases.�
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The�Position�of�the�Complainant�in�a�Rape�Trial�

The� legal� definition� of� rape� requires� proof� that� the� complainant�
did� not� consent� to� sexual� intercourse,� and� it� is� well�established�
that�most�contested�cases�revolve�around�consent�(see�above).�Ac�
cordingly,� ‘the�state�of�mind�of�the�complainant,�her�demeanour,�
words�and�actions�before,�during�and�after�rape�are�of�central�im�
portance�to�the�criminal�justice�system’�(Rumney,�2001:�898,�citing�
Hall,� 1988:� 74;� see� also� La� Free,� 1989;� HMCPSI/HMIC,� 2002:� 74).�
The�complainant�is�usually�the�first�witness�called�and�can�spend�
anything�up�to�a�few�days�in�the�stand,�although�Adler�found�that�
the�average�was�between�three�and�four�hours�(1987:�50).�Further,�
in�most�criminal� trials,� the�prosecution�will�have�a� range�of�wit�
nesses� and� professional� experts� to� call� upon� to� prove� its� case.�
Rape�cases,�however,�present� special�difficulties� for� the�prosecu�
tion,�as�already�outlined.�The�effect�of�these�difficulties�is�to�place�
the�complainant�at�the�heart�of� the�prosecution�case.�A�poor�evi�
dential�performance�from�the�investigating�police�officer�or�medi�
cal� expert,� while� damaging,� will� not� necessarily� be� fatal� to� the�
prosecution’s� case;�a�poor�evidential�performance� from� the�com�
plainant�will�almost�certainly�result�in�the�defendant’s�acquittal.��

Defence�Tactics�

Given�that�rape�myth�acceptance�has�been�shown�to�be�prevalent�
in�modern�western�societies,�it�is�almost�certain�that�at�least�some�
rape� myths� are� accepted� by� lawyers� and� judges.� It� is� not� neces�
sary,�however,� for�a� lawyer� to� subscribe� to� these�myths� to�make�
use� of� them� as� a� trial� strategy.� In� her� study� of� rape� trials,� Adler�
(1987:� 53)� reported� that� defence� counsel� would� routinely� engage�
in� continual� questioning� of� the� complainant� to� establish� consent�
or� that� the� complainant� had� not� behaved� entirely� properly.� In� a�
series�of�interviews�with�judges�and�barristers,�Temkin�and�Krahe�
(2008:�134)�reported�that�the�barristers�in�particular�had�noted�that�
a� standard� defence� strategy� in� rape� cases� was� to� focus� on� the�
complainant’s�behaviour,�thereby�playing�to�the�possibility�that�at�
least� some� members� of� the� jury� would� subscribe� to� rape� myths.�
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Nevertheless,� there� is� evidence� that� defence� barristers� today� are�
more� subtle� in� their� approach� to� cross�examination� than� Adler�
described� in� 1987.� Temkin� (2000)� explored� the�defence� strategies�
more�fully�in�a�series�of�interviews�with�leading�barristers.�All�de�
nied� personally� engaging� in� overt� bullying� of� the� complainant,�
seeing� it� as� counter�productive.� This� accords� with� Kelly� et� al.’s�
finding�that�out�of�23�observed�trials,�only�three�involved�lengthy�
and�humiliating�questioning�of� the�complainant,�and�all� three�of�
those�cases�ended�in�the�defendant’s�conviction�(2006:�47).��

From�her�interviews,�Temkin�(2000:�230�6)�was�able�to�identify�
several� distinct� strategies� employed� by� defence� counsel� in� rape�
cases:�

� The�defence�is�frequently�led�by�a�female�barrister;�

� Assessing� the� complainant� –� the� barristers� try� to� adapt� their�
approach�to�the�kind�of�person�he�or�she�is;�

� Trapping� the� complainant� –� counsel� would� frequently� try� to�
establish� some� kind� of� rapport� or� common� ground� with� the�
complainant,� especially� to� keep� her� calm.� Some� of� the� inter�
viewees�specifically�expressed�the�view�that�if�the�complainant�
gave�her�evidence�calmly�the�jury�would�be�less�inclined�to�be�
lieve�her�(2000:�231);�

� Exploiting�inconsistencies�–�counsel�would�routinely�compare�
what�the�complainant�said�in�her�statement�to�the�police�with�
what�she�told�other�people�and�with�what�she�had�said�in�evi�
dence.�The�smallest�inconsistencies�were�then�exploited�to�try�
to�undermine�the�complainant’s�credibility;�

� Using�the�medical�evidence�–�medical�reports�frequently�con�
tain� a� great� deal� of� background� information� that� can� be� pur�
sued�and�exploited;�and�

� Discrediting� the� complainant� –� this� was� the� central� strategy�
employed� by� the� barristers;� indeed,� one� female� barrister� spe�
cifically� stated� that� discrediting� the� complainant� was� more�
important�than�establishing�facts�(2000:�231).�Barristers�would�
try� to� discredit� complainants� by� focusing� on� their� behaviour,�
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their�clothing�and�their�appearance.�The�purpose�of�these�lines�
of� questioning� is� to� suggest� to� the� jury� either� that� the� com�
plainant�consented�to�the�intercourse�or�that�she�had�acted�so�
foolishly� that� she� was� to� blame� for� what� had� happened.� The�
barristers� also� accepted� that� they� routinely� apply� to� the� trial�
judge� for�permission� to�cross�examine� the�complainant�about�
her�prior� sexual�history,� specifically� to�paint� the�complainant�
as� a� slut.� None� of� the� barristers� interviewed� could� recall� any�
real� difficulties� in� getting� such� questions� admitted� despite�
formal�restrictions�being�imposed�by�legislation�(2000:�234�5).�

Special�Legal�Rules�in�Rape�Cases�

The�common�law�developed�a�number�of�special�evidential�prac�
tices� that� only� applied� in� sexual� cases.� Of� these,� by� far� the� most�
problematic� were� the� rules� that� permitted� the� introduction� of�
prior�sexual�history�evidence�and�those�concerning�corroboration.�
A�more�rare�issue�is�the�power�of�the�defendant�to�conduct�a�per�
sonal�cross�examination�of�the�complainant.�Since�the�1970s,�legis�
lative�changes�have�been�made�to�improve�the�complainant’s�po�
sition�at�trial.�
�
Prior� Sexual� History� Evidence.� Prior� to� the� 1970s,� evidence� that�
the� complainant� had� engaged� in� sexual� relations� prior� to� the� al�
leged� rape,� especially� with� the� defendant,� was� routinely� intro�
duced�during�rape�trials.�This�practice�was�derived�from�the�view�
that�immoral�women�are�likely�to�be�also�untruthful�women�(Law�
Reform�Commission�of�Victoria,�1988:�para.�124).�In�practice,�this�
view�meant�that�the�defence�had�a�‘virtually�unconstrained�licence�
to� sling� sexual� mud’� (Adler,� 1982:� 666).� The� introduction� of� evi�
dence�of�the�complainant’s�prior�sexual�history�was�said�to�be�the�
single� most� important� basis� for� discriminatory� effects� in� a� rape�
trial� (Feild,� 1979).�Demonstrating� the�complainant’s� lack�of� chas�
tity�would� lead�a� jury� to�one�of� three� conclusions:� that� the�com�
plainant�likely�consented,�that�she�got�what�she�deserved,�or�that�
she�was�not�a�credible�witness�(Feild,�1979:�264).�Any�one�of�these�
conclusions�would�almost�guarantee�the�defendant’s�acquittal.��
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Many�law�reform�bodies�at�least�partially�defended�the�intro�
duction� of� this� evidence.� Thus,� the� Heilbron� Committee� (1975:�
para.�134)�asserted�that�evidence�as�to�the�complainant’s�relation�
ship�with�the�defendant�would�always�be�relevant.�Similarly,�the�
Law�Reform�Commission�of�Victoria�(1988:�para.136)�argued�that�
juries�might�find�it�difficult�to�assess�evidence�of�consent�without�
knowing� the� relationship� context.� Nevertheless,� from� the� 1970s�
onwards�a� series�of� legislative� restrictions�on� the� introduction�of�
sexual�history�evidence�–�known�as�‘rape�shield� laws’�–�were� in�
troduced� throughout� the� common� law� world.� Most� of� these�
measures� required� the�permission�of� the� trial� judge�before� intro�
ducing�this�kind�of�evidence,�especially�evidence�of�the�complain�
ant’s�general�sexual�history.�In�one�of�the�first�empirical�studies�of�
the� introduction� of� prior� sexual� history� under� a� shield� regime,�
Adler� (1987:�73)� found�that� formal�applications�were�made� in�18�
of� the�45�cases� (40�per�cent)� in�her�review�that�went� to�trial.�The�
percentage�rose� to�60�per�cent� in�cases� in�which�consent�was� the�
primary� defence� offered.� Three�quarters� of� these� applications�
were�successful.�But�prior�sexual�history�evidence�was�also�intro�
duced�in�other�ways,�including�by�the�prosecution.�In�total,�Adler�
found�that�evidence�as�to�at�least�some�aspect�of�their�prior�sexual�
histories�was� introduced�against�96�per�cent�of� the�complainants�
in�her�study.�Studies�conducted�since�then�have�found�similar�re�
sults�in�different�jurisdictions�in�the�common�law�world�(Brown�et�
al.,� 1993;� New� South� Wales� Department� of� Women,� 1996;� Lees,�
1996;�Henning,�1996;�Department�of� Justice�of�Victoria,�1997).� In�
terviews� with� judges� and� barristers� confirmed� that� many� legal�
professionals�continue�to�hold�the�view�that�this�evidence�is�gen�
erally�relevant�(Harris�and�Grace,�1999:�40;�Temkin,�2000).��

As�a�result�of�these�findings,�the�Home�Office�in�England�con�
cluded� that� the� existing� shield� laws� had� failed� in� their� primary�
objective�and�tougher�restrictions�were�enacted�in�section�41�of�the�
Youth� Justice� and� Criminal� Evidence� Act� 1999.� This� provision�
prohibits�the�defendant�from�introducing�evidence�or�asking�any�
questions� relating� to� the� complainant’s� sexual�behaviour,� subject�
to�four�specific�exceptions.�These�exceptions�are�as�follows:�
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1. The�evidence�relates�to�a�relevant�issue�in�the�case�that� is�not�
an� issue� of� consent,� which� is� defined� to� exclude� the� defen�
dant’s�belief�in�consent;�

2. The�evidence�relates�to�a�relevant�issue�in�the�case�which�is�an�
issue�of�consent�and�the�complainant’s�sexual�behaviour�is�al�
leged�to�have�occurred�at�or�about�the�time�of�the�incident�in�
question.�‘At�or�about‘,�in�this�context,�means�within�24�hours�
(Kelly�et�al.,�2006:�16);�

3. �The�evidence�relates�to�a�relevant�issue�in�the�case�which�is�an�
issue�of� consent�and� the�complainant’s� sexual�behaviour�was�
so�similar� to�any�sexual�behaviour�by�the�complainant�which�
the�defence�evidence�shows�either�was�a�part�of�the�incident�in�
question�or�occurred�at�or�about�the�same�time,�such�that�the�
similarity�cannot�be�explained�as�coincidence;�or�

4. The�defence�wishes�to�rebut�any�evidence�of�the�complainant’s�
sexual� behaviour� introduced� by� the� prosecution� and� goes� no�
further�than�required�to�accomplish�this�rebuttal.�

�
Further,� any� evidence� or� questions� admitted� under� these� excep�
tions� must� relate� to� specific� instances� of� behaviour,� and� permis�
sion�must�be�denied�if� the�court�believes�it�reasonable�to�assume�
that� the� primary� purpose� of� the� evidence� or� questions� is� to� im�
pugn� the� complainant’s� credibility.� The� defence� must� make� a�
written�request,� setting�out�exactly� the�evidence� they�wish� to� in�
troduce�or�the�questions�they�wish�to�ask�and�the�reasons�for�mak�
ing�the�application.�

On� the� face� of� it,� these� restrictions� appear� to� remove� a� great�
deal� of� judicial� discretion.� The� House� of� Lords,� however,� ex�
panded� the� third� exception� (the� similarity� exception)� in� R� v.� A�
(2001)�by�permitting� the� introduction�by� the�defence�of�evidence�
of� a� prior� relationship� that� the� defendant� claimed� to� have� had�
with�the�complainant.�The�defence�claimed�that�this�evidence�had�
a�bearing�on�the�issue�of�consent.�Exercising�its�interpretive�power�
under� the� Human� Rights� Act� 1998,� the� House� of� Lords� decided�
that�this�evidence�should�be�admitted�where�it�was�‘so�relevant�to�
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the�issue�of�consent�that�to�exclude�it�would�endanger�the�fairness�
of�the�trial�under�Article�6‘�(2001:�para.�46).�Kelly�et�al.�(2006:�18)�
suggest� that� this� ruling� is� potentially� broad� enough� to� allow� the�
admission� of� any� sexual� history� evidence� on� the� grounds� that� a�
fair� trial� so� requires� it.� In� their� study� of� 160� cases� for� which� full�
data�was�available,�Kelly�et�al.� (2006:�28)� found�that�applications�
under� section� 41� were� made� in� one�quarter� of� cases,� and� were�
successful� in� about� two�thirds� of� those� cases.� Further,� they� ob�
served�23� trials�and�noted�section�41�applications�being�made� in�
nearly� a� third� of� them.� However,� sexual� history� was� raised� in�
three�quarters� of� the� observed� trials,� which� indicates� that� trial�
judges� are� permitting� such� evidence� despite� section� 41.� Temkin�
and� Krahe� (2008:� 148)� found� that� six� of� the� seventeen� judges� in�
terviewed� actively� circumvented� the� prohibition� in� section� 41� if�
they�thought�such�evidence�was�necessary�for�a�fair�trial.�In�effect,�
they�interpreted�the�decision�in�A�to�give�them�the�very�discretion�
that�Parliament�had�attempted�by�section�41�to�restrict.��

The� available� research� suggests,� therefore,� that� legislative� at�
tempts�to�restrict�the�introduction�of�sexual�history�evidence�have�
not�been�successful.�The� literature� indicates� that� two�primary�at�
trition�effects�flow�from�this�failure.�First,�the�possibility�that�such�
evidence� might� be� introduced� has� a� dissuasive� effect� on� victims�
contemplating�making�a�report�(Kelly�et�al.,�2005:�76;�Kelly�et�al.,�
2006:�62).�Kelly�et�al.�(2006:�62)�interviewed�nineteen�victims�and�
found� that� two� chose� not� to� report� and� five� others� thought� seri�
ously�about�not�reporting�largely�because�of�the�possibility�of�this�
evidence� being� introduced.� Consequently,� the� introduction� of�
prior�sexual�history�evidence�was�a�major�issue�for�over�one�third�
of� the� victims� they� interviewed.� Second,� experimental� studies�
(e.g.,�Johnson�et�al.�1995;�Schuller�and�Hastings,�2002)�have�found�
that� the� introduction�of� this�kind�of� evidence�has�a�negative� im�
pact�upon�mock�jurors.�This�is�despite�modern�sexual�mores�being�
such� that� virtually� all� adults� will� have� a� sexual� history� of� some�
kind�(Kelly�et�al.,�2006:�3).�In�Ireland,�for�example,�the�Crisis�Preg�
nancy� Agency� found� that� over� 80� per� cent� of� Irish� women� aged�
between�18�and�24�had�engaged�in�vaginal�sexual�intercourse;�for�
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women�aged�between�30�and�34,�the�applicable�figure�was�almost�
98� per� cent� (2006:� 144).� Further,� Schuller� and� Hastings� (2002)�
found� that� subjects� used� sexual� history� evidence� to� evaluate� the�
complainant’s�credibility�and�the�likelihood�of�consent�even�when�
specifically�instructed�not�to�do�so.�Thus,�judicial�instructions�de�
signed�to�limit�the�use�of�this�evidence�had�no�impact�of�the�sub�
jects’� decision�making� process.� Therefore,� given� the� frequency�
with� which� such� evidence� is� raised� in� rape� trials� and� the� effect�
that� it� has� upon� juries,� Feild’s� claim� (1979),� made� 30� years� ago,�
that� sexual� history� evidence� is� the� single� most� important� attri�
tional�factor�in�rape�cases�appears�to�have�continuing�vitality.�
�
Corroboration.� Rape� victims� have� traditionally� been� treated� by�
the�law�with�‘unequalled�suspicion’�(Adler,�1987:�15).�Nowhere�is�
this�more�apparent�than�in�the�corroboration�rule�that�developed�
in�sexual�cases.�Corroboration�has�been�defined�as��

[I]ndependent�testimony�which�affects�the�accused�by�con�
necting�or�tending�to�connect�him�with�the�crime.�In�other�
words� it� must� be� evidence� which� implicates� him,� that� is,�
which� confirms� in� some� material� particular� not� only� the�
evidence� that� the�crime�has�been�committed,�but�also� that�
the�prisoner�committed�it�(R�v.�Baskerville,�1916:�667).�

With� few�exceptions,� corroborative� evidence� is�not� required� in�a�
criminal� trial� but� its� presence� increases� the� security� of� a� convic�
tion.�In�sexual�cases,� the�common�law�developed�a�rule�whereby�
the�jury�had�to�be�warned�specifically�of�the�dangers�of�convicting�
the�defendant�on� the�uncorroborated� testimony�of� the�complain�
ant�(R�v.�Graham,�1910;�Hanly,�2001).�This�rule�traces�its�origins�to�
Hale’s�well�known�comment�that�rape�complaints�are�easily�made�
but� hard� to� defend� and� the� assumption� that� women� (who� make�
up� the� overwhelming� majority� of� rape� complainants)� routinely�
make�false�allegations�of�rape�(discussed�earlier).�Other�commen�
tators�have�defended� the� rule�on� the�basis�of� ‘no�harm,�no� foul‘.�
The�Mitchell�Committee�in�South�Australia�(1976:�45�6),�for�exam�
ple,�argued�that�as�a� jury�is� likely�to�seek�corroborative�evidence�
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anyway,�the�corroboration�rule�merely�alerted�them�to�dangers�of�
which�they�were�already�aware�anyway.�An�American�commenta�
tor�(Anon.,�1970:�460)�argued�that�in�many�cases,�the�jury�will�be�
forced� to� choose� between� two� competing� versions� of� events.� In�
these�circumstances,�the�natural�sympathy�felt�for�victims�of�vio�
lent� crime� would� lead� to� the� presumption� of� innocence� being�
overridden,�which�in�turn�would�force�the�defendant�to�disprove�
the�allegation.�

Since� the� 1980s,� however,� most� commentators� have� consis�
tently� argued� for� the� abolition� of� the� corroboration� rule,� on� two�
principal�grounds.�First,�all�the�evidence�shows�that�rape�victims,�
rather� than�making�easy�allegations,� tend� to� find�making�a�com�
plaint� of� rape� extraordinarily� difficult.� Second,� commentators�
have� taken� issue�with� the� ‘folkloric�assumption’� that�women�are�
as� deceitful� as� the� policy� underlying� the� rule� assumes� (Temkin,�
1982:�417).�As�noted�earlier,� there� is�no�conclusive�empirical�evi�
dence� that�complainants� in�rape�cases�are�more� likely� to� lie� than�
complainants�in�other�kinds�of�cases.�Accordingly,�there�is�no�jus�
tification�for�the�law�to�single�out�rape�complainants�by�means�of�
a�special�warning.�A� third� line�of�attack�held� that� the�corrobora�
tion� rule� was� overly� complex� and� did� not� even� accomplish� its�
stated�function�of�protecting�men�from�false�complaints�(LSE�Jury�
Project,�1973;�Hans�and�Brooks,�1977).�

Legislators� and� commentators� alike� have� generally� accepted�
these� arguments,� to� the� extent� that� it� is� now� difficult� to� find� a�
modern�defence�of�the�old�corroboration�rule.�Throughout�most�of�
the� common� law� world,� legislative� intervention� has� resulted� ei�
ther� in� the� abolition� of� the� rule� or� at� least� in� its� being� watered�
down.� In� the� United� Kingdom,� for� example,� the� corroboration�
rule�was�abolished�by�section�32�of�the�Criminal�Justice�and�Public�
Order�Act�1994.�In�R�v.�Makanjuola;�R�v.�Easton�(1995),�the�Court�of�
Appeal� confirmed� that�a� corroboration�warning�should�be� given�
only�where�there� is�an�evidential�reason�for�believing�that�a�par�
ticular� complainant� might� be� untrustworthy.� Temkin� suggests�
that� with� this� decision,� the� law� regarding� corroboration� in� rape�
cases� in�England� is�now� ‘perfectly� satisfactory’� (2000b:�191).�Evi�
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dence�from�other� jurisdictions,�however,�gives�ground�for�pause.�
In� New� South� Wales,� for� example,� section� 405C� of� the� Crimes�
(Sexual�Assault)�(Amendment)�Act�1981�abolished�the�corrobora�
tion�rule�in�that�jurisdiction.�This�provision�was�interpreted�by�the�
courts� as� meaning� that� a� corroboration� warning� should� not� be�
given�unless�the�trial�judge�thought�it�justified�and�that�if�a�warn�
ing�was�given,�it�should�not�impugn�the�trustworthiness�of�sexual�
complainants�as�a�class�(NSW�Department�for�Women,�1996:�186�
7).�Nevertheless,� in� its�own�study�of�92�cases� in�which�the� judge�
gave�a�summing�up�to�the�jury,�the�NSW�Department�of�Women�
(1996:�188�9)�found�that�a�corroboration�warning�was�given�in�80�
per�cent�of�cases.�Further,�an�old�style�warning�was�given�in� just�
over� 40� per� cent� of� cases.� In� only� 14� cases� was� no� corroboration�
warning�of�any�kind�given�at�any�stage�in�the�trial.�It�is�worthy�of�
note� that� the�cases� studied�were�heard�between�1994�and�1995�–�
thirteen�or� fourteen�years�after� the�abolition�of� the�corroboration�
rule.�Thus,�it�is�facile�to�assume�that�legislative�abolition�and�rec�
ognition� by� the� superior� courts� of� that� abolition� will� necessarily�
translate�into�changes�in�trial�practice.�
�
Self�representation� by� the� Defendant.� In� most� common� law� ju�
risdictions,� those� accused� of� criminal� offences� are� entitled� to� re�
ceive� professional� legal� assistance,� at� State� expense� if� necessary.�
On� occasion,� however,� defendants� charged� with� rape� have� pre�
ferred�to�dispense�with�the�services�of�professional�lawyers�and�to�
represent�themselves.�In�1996,�Ralston�Edwards�was�tried�for�rap�
ing� Julia� Mason.� He� fired� his� lawyers� and� conducted� his� own�
cross�examination� of� the� victim,� which� continued� over� six� days.�
Mason�suggested�later�that�through�his�questioning,�Edwards�was�
‘reliving� the� rape� moment� by� moment’,� a� suggestion� leant� some�
support� by� the� fact� that� Edwards� deliberately� wore� the� same�
clothes�at�trial�as�he�had�worn�at�the�time�of�the�incident.�Edwards�
was�eventually� convicted�and�sentenced� to� two� terms�of� life� im�
prisonment,� but� his� personal� cross�examination� of� the� victim�
caused�a�media�scandal�throughout�England�(Rock,�2004:�346�52).�
This� case� was� a� particularly� egregious� example� of� what� is� often�
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claimed�as�the�‘right‘�of�the�defendant�to�represent�himself�at�trial,�
and�by�extension,�to�personally�conduct�the�cross�examination�of�
the�complainant.�Those�who�make�this�claim�can�offer�some�pow�
erful�support:�Article�6(3)(c)�of�the�European�Convention�on�Hu�
man� Rights� specifically� recognizes� the� right� of� criminal� defen�
dants� to� ‘defend�himself� in�person�or� through� legal�assistance�of�
his�own�choosing’.�Similarly,�the�United�States�Supreme�Court�has�
recognized� the� right� to� self�represent� as� one� of� the� rights� pro�
tected�by�the�Sixth�Amendment�(Faretta�v.�United�States,�1975).��

Describing�the�power�of�a�defendant�to�represent�himself�as�a�
legal�right�seems�a�little�odd�historically.�For�centuries,�trials�were�
conducted�without�lawyers;�the�defendant�–�and�the�prosecutor�–�
had� no� legal� representation� (Langbein,� 1985).� This� practice� was�
defended� on� the� basis� that� the� interposition� of� lawyers� between�
the� parties� and� the� court� would� obstruct� the� court’s� attempts� to�
get�to�the�truth.�It�was�only�in�1695�that�defendants�being�prose�
cuted� for� treason� were�given� a� right� to� be� legally� represented� at�
trial�(Treason�Act�1695),�a�right�that�was�subsequently�extended�to�
all�felony�defendants�in�1836�(6�and�7�Will.IV,�c.114).�The�default�
position�of� the� common� law,� therefore,�was� self�representation�–�
not�as�a�right�but�as�a�necessity.�The�defendant’s�right� is� to� legal�
representation,�not�to�self�represent.�To�be�sure,�the�defendant�has�
the�power�to�waive�this�right�either�by�dismissing�his�lawyers�or�
by� not� seeking� representation� in� the� first� place.� If� the� defendant�
does�waive�his�right�to�be�represented,�his�position�simply�reverts�
to�the�default�common�law�position.�

Nevertheless,�there�is�little�reason�for�victim�advocates�to�com�
plain�about�the�defendant’s�decision�to�self�represent,�whether�it�be�
a�right�or�merely�a�power,�except�when�the�defendant�proposes�to�
conduct�a�personal�cross�examination�of�the�complainant.�It�is�pos�
sible�to�permit�the�defendant�to�represent�himself�if�he�so�chooses�
but�to�require�him�to�conduct�a�cross�examination�of�the�complain�
ant�and�other�vulnerable�witnesses�through�a�professional�lawyer.�
This�is�the�approach�adopted�or�recommended�in�a�growing�num�
ber�of�common�law�jurisdictions�–�England�and�Wales�(Home�Of�
fice,� 1998:� paras.� 9.28�9.55;� section� 34� of� the� Youth� Justice� and�
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Criminal� Evidence� Act� 1999),� Scotland� (Scottish� Executive,� 2000:�
paras.�23�31),�New�Zealand�(New�Zealand�Law�Commission,�1999)�
and�the�Commonwealth�(Commonwealth�Secretariat,�2001:�Section�
IV).�The�European�Court�of�Human�Rights�has�also�recognized�that�
there�may�be�occasions�when�a�defendant�might�be�required�to�ac�
cept�a�lawyer�against�his�will�without�any�breach�of�Article�6(3)(c)�
(Croissant�v.�Germany,�1993).�Even�the�US�Supreme�Court�appears�to�
be�having�second�thoughts,�having�ruled�recently�that�the�right�to�
self�represent�applies�only�to�trials�and�not�to�appeals�(Martinez�v.�
United�States,�2000).�

Protecting�the�Victim�at�Trial�

The�standing�of�the�complainant�in�a�common�law�criminal�trial�is�
that�of�the�‘triggerer�off’�(Christie,�1977:�3)�of�the�process�and�sub�
sequently� the� principal� witness� for� the� prosecution.� She� has� no�
control�over�the�investigation�of�the�crime�committed�against�her,�
the� prosecution� of� the� defendant� or� the� choice� of� punishment� to�
be� inflicted� upon�him� in� the�event�of�a� conviction� (see�generally�
Walsh,�2002).�By�the�1970s,�the�position�of�the�victim�at�trial�was�
increasingly� the� source� of� public� anxiety� and� academic� scrutiny,�
becoming�today�one�of�the�dominant�discourses�in�criminal�justice�
circles�(O’Malley,�2006:�226).�Of�particular�concern�was�the�alien�
ation�reported�by�victims�who�sought�redress�through�the�crimi�
nal�justice�system,�especially�victims�of�rape�(see�Ellison,�2002).�To�
some�extent,�this�was�a�necessary�by�product�of�the�objective�ad�
versarial� process� that� had� evolved� since� the� eighteenth� century.�
Under�this�process,�a�crime�is�considered�to�be�an�assault�upon�the�
State,�and�on�that�basis,�it�is�the�State�that�prosecutes�the�offender.�
This� is�perhaps�the�most�difficult�part�of�the�process�for�a�victim�
to�understand.�As�a�Canadian�commentator�put�it,�‘[t]ry�convinc�
ing�crime�victims�that�the�crime�was�against�the�state,�not�against�
them....�Victims�are� the�ones�whose�blood�has�been�shed,�whose�
property�has�been�taken,�or�whose�dignity�has�been�left�in�tatters,�
and� the�Queen� [i.e.,� the�State]� is�unlikely�even� to�know�about� it‘�
(Paciocco,� 1999:� 355).� Victims� also� had� specific� complaints� about�
aspects�of�the�criminal�process.�As�late�as�the�1980s,�for�example,�it�
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was�not�uncommon�to�find�police�officers�referring�to�their�inter�
view�of�the�rape�victim�as�an�interrogation�(Temkin,�2002:�4,�citing�
Firth,� 1975;� Chambers� and� Millar,� 1983:� 78�85).� Victims� whose�
cases� went� to� trial� were� particularly� distressed� by� their� cross�
examination�by�defence�counsel�(Adler,�1987;�Lees,�1996),�and�in�
censed� by� the� lack� of� information� on� the� progress� of� their� case�
through� the� system� (Law� Reform� Commission,� 1987;� Bacik� et� al,�
1998;�Leane�et�al.,�2001;�McGee�et�al.,�2002).�Victims�felt�aggrieved�
that�the�prosecuting�lawyer�did�not�act�on�their�behalf.�Three�fac�
tors�combined�to�press�for�improvements�in�the�lot�of�victims.�Vic�
tims� themselves� began� to� organize� advocacy� groups� that� articu�
lated�their�concerns�more�forcefully.�Second,�the�problem�of�crime�
control� became� a� dominant� theme� in� the� political� arena� with�
broad� agreement� among� politicians� that� the� criminal� justice� sys�
tem�was�unduly�protective�of�criminal�defendants.�Defending�vic�
tims’�rights�became�one�vehicle� through�which�crime�control�ad�
vocates�could�justify�an�erosion�of�due�process�values�(O’Malley,�
1993:�43�4;�Ashworth,�2000;�Elias,�2003).�Finally,� there�was�a� rec�
ognition� among� lawyers� that� victims� had� in� fact� been� treated�
poorly�by�the�criminal�justice�system,�a�treatment�that�could�ulti�
mately� undermine� the� system� itself� (e.g.,� Royal� Commission� on�
Criminal�Justice,�1993:�para.�5.44).��

Considerable� international� efforts� have� been� made� since� the�
1980s�to�improve�the�lot�of�victims�of�crime�(United�Nations,�1985;�
European�Council,�2001;�Commonwealth�Secretariat,�2002).�These�
international� efforts� have� been� matched� by� considerable� legisla�
tive� activity� on� the� home� front� as� well;� the� following� list� shows�
some�of�the�measures�taken�in�Ireland�to�improve�the�position�of�
complainants�in�rape�trials:�

� Guaranteed�anonymity�of�the�complainant�before,�during�and�
after�the�trial�(section�8�of�the�Criminal�Law�(Rape)�Act�1981�as�
amended� by� section� 14� of� the� Criminal� Law� (Rape)� (Amend�
ment)�Act�1990);�
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� Restrictions� on� the� introduction� of� prior� sexual� history� evi�
dence� (section�3�of� the�1981�Act�as�amended�by�section�13�of�
the�1990�Act);�

� Introduction� of� limited� separate� representation� for� victims�
when�an�application�has�been�made� to� introduce�evidence�of�
the� complainant’s� prior� sexual� history� (section� 34� of� the� Sex�
Offenders�Act�2001);�

� Exclusion�of�the�public�(section�6�of�the�1981�Act�as�inserted�by�
section�11�of�the�1990�Act);�

� Provision� for� legal� aid� for� a� complainant� in� a� sexual� case� to�
seek� legal� advice� (section� 26(3)� of� the� Civil� Legal� Aid� Act�
1995);�

� Corroboration� warning� made� discretionary� rather� than� man�
datory�(section�7�of�the�1990�Act);�

� Entitlement�to�have�a�friend,�relative�or�parent�in�court�during�
the�proceedings�(section�6�of�the�1981�Act�as�amended�by�sec�
tion�11�of�the�1990�Act);�

� Provision� for� compensation� to� be� payable� to� the� victim� (sec�
tion�6�of�the�Criminal�Justice�Act�1993);�

� Provision� for� state� appeals� against� unduly� lenient� sentences�
(section�2�of�the�1993�Act);�and�

� Entitlement� to� address� the� court� prior� to� sentencing� and� an�
obligation� on� the� court� to� take� account� of� the� impact� of� the�
crime�upon�the�complainant�(section�5�of�the�1993�Act).�

�
Additionally,� the� Department� of� Justice,� Equality� and� Law� Re�
form�published�a�non�statutory�Victim’s�Charter� in�1999�setting�
out�the�standards�that�criminal�agencies�are�expected�to�achieve�
when� dealing� with� victims.� The� fact� that� the� Charter� does� not�
purport�to�create�legal�rights,�however,�has�attracted�a�great�deal�
of� criticism� (e.g.,� Rape� Crisis� Network� Ireland,� 2005;� European�
Commission,� 2004).� The� Irish� government� also� established� a�
Commission� for� the� Support� of� Victims� of� Crime� in� 2005� to� es�
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tablish�a�framework�for�the�development�of�victims’�services�and�
to�support�the�work�of�voluntary�bodies�that�supply�the�bulk�of�
services�to�victims�(Amnesty�International,�2004:�7).�Further,�the�
Irish�government�has�established�a�specialist�unit�within�the�De�
partment�of�Justice,�Equality�and�Law�Reform�called�Cosc�to�co�
ordinate�research� into�sexual�and�gender�crime.�The�Garda�Sío�
chána� has� also� established� a� specialist� investigative� unit� –� the�
National� Domestic� Violence� and� Sexual� Assault� Investigations�
Unit�–�based�at�Garda�Headquarters�in�Harcourt�Street,�Dublin.�

Some�of� these�measures,�especially� those�concerned�with�vic�
tim�advocacy�during�the�sentencing�process,�have�been�controver�
sial.�Complainants�have�a�statutory�right�to�address�the�court�as�to�
the� impact�of� the� rape�and� the�court� is�under�a� statutory�obliga�
tion�to�take�that� impact� into�account.�Critics�have�suggested�that�
this� might� result� in� sentences� being� based� upon� unusual� conse�
quences� that� the� defendant� could� not� have� foreseen,� which� they�
suggest� would� be� unfair� (Ashworth,� 1993:� 506;� Guiry� 2006:� 3;�
O’Malley,� 2006:� 162�4;� Morgan� and� Saunders:� 21).� Ashworth� ar�
gues�that�such�consequences�should�be�built�into�the�general�lev�
els�of�sentences�instead.�O’Malley�points�out�that�in�a�sentencing�
system�that�is�built�on�the�principle�of�just�deserts�(as�exists�in�Ire�
land),�it�follows�that�offenders�should�receive�the�punishment�that�
they� deserve� and� ‘deservedness� is� determined� by� the� actual� cul�
pability� of� the� offender‘� (O’Malley,� 2006:� 163).� Critics� have� also�
suggested� that� victims� might� take� the� opportunity� afforded� to�
them�by�victim�impact�statement�schemes�to�exercise�some�degree�
of�vengeance,�and�that�this�will�make�the�criminal� justice�system�
increasingly� punitive� (Coffey,� 2006:� 16;� Coen,� 2006;� O’Malley,�
2006:�228).�Interestingly,�few�of�these�critics�have�cited�compelling�
empirical�evidence�to�support�their�claims�of�victim�vengeance.�It�
is�true�that�some�studies�have�found�that�a�minority�of�victim�im�
pact�statements�do�go�beyond�the�permitted�boundaries�and�make�
references�to�the�defendant�(Chalmers�et�al,�2007:�373).�While�not�
spelled�out�in�the�studies,�it�is�safe�to�assume�that�these�references�
generally�were�not�terribly�complimentary.�Nevertheless,�Hoyle�et�
al.� (1998:� 28)� found� in� their� study� of� actual� victim� impact� state�
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ments�that�victims�tended�to�understate�the�severity�of�the�impact�
of� the�crime.�Perhaps�for� that�reason�several�empirical�studies� in�
other�jurisdictions�have�found�that�victim�impact�statements�have�
had�no�appreciable�effect�on�sentencing�patterns�(Erez�et�al.,�1997;�
Muir,� 1990;� Davis� and� Smith,� 1994;� for� an� overview� of� this� re�
search,� see� Roberts,� 2003:� 381�3).� It� may� be� that� judges� have� ac�
cepted�victim�impact�statements�at�a�rhetorical�level�but�not�at�the�
level�of�action�(Morgan�and�Sanders:�23).�Alternatively,�Erez�and�
Rogers� argue� that� judges� expect� certain� reactions� from� certain�
crimes,�and�that�as�most�victim�impact�statements�tend�to�confirm�
these�expectations,� the�statements� lose� ‘their�aura�of�seriousness’�
(1999).�There�is�little�evidence�of�vindictiveness�on�the�part�of�vic�
tims,�and�even�if�some�victims�do�indulge�their�desire�for�revenge,�
the�suggestion�that�victim�impact�statements�will�make�the�system�
more� punitive� is� flatly� contradicted� by� empirical� evidence.� As�
Rock� observes,� the� ‘victim�vigilante� has� always� been� more� of� a�
demon� that� haunted� the� legal� imagination� than� an� empirically�
well�grounded�figure’�(2004:�181).�

Juries�
In�the�common�law�system,�decisions�on�innocence�or�guilt�are�in�
the�hands�of�a�jury�–�a�group�of�untrained�lay�people�usually�cho�
sen�at�random�from�among�the�general�populace.�The�placing�of�
this�responsibility�into�the�hands�of�the�jury�has�traditionally�been�
seen� as� one� of� the� principal� legal� mechanisms� to� ensure� fairness�
and� civil� liberties� (e.g.,� Blackstone,� 1765:� 379;� Devlin,� 1956:� 164).�
Prior�to�the�nineteenth�century,�it�was�unusual�for�a�case�not�to�be�
decided�by�a�jury;�since�the�nineteenth�century,�ever�greater�pro�
portions�of�cases�have�been�dealt�with�by�summary�courts�and�by�
guilty�pleas�(Jackson,�1937).�Today,�only�a�small�fraction�of�crimi�
nal� prosecutions� actually� go� before� a� jury.� Nevertheless,� as� has�
been�shown�earlier,�the�jury�casts�a�longer�shadow�over�the�entire�
process� than� the� actual� number� of� jury� trials� would� suggest.� In�
particular,�all�sides� in�a�criminal�prosecution�must�assess�what�a�
jury�might�do�given�the�evidence,�and�that�assessment�will�influ�
ence�every�decision�made�in�the�criminal�process.�How�juries�ar�
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rive� at� their� decisions,� and� the� factors� that� influence� those� deci�
sions,�are� therefore�matters�of�great� importance.�Attempts� to�un�
derstand�these�matters,�however,�are�hampered�by�the�fact�that�all�
jury� deliberations� are� conducted� in� secret� in� order� to� encourage�
full�and�frank�discussions�(R�v.�Connor;�R�v.�Mirza,�2004;�McHugh,�
1988).�As�a�result,�researchers�have�had�to�employ�other�strategies�
to�determine�what�goes�on�in�the�jury�room,�usually�archival�stud�
ies� or� experimental� studies� (MacCoun,� 1989).*� Archival� studies�
involve�an�examination�of�court�records�to�determine�what�juries�
have�done.�This�methodology�is�useful�for�discerning�verdict�pat�
terns,�but�it�throws�little�light�on�the�factors�that�lead�the�juries�to�
those�decisions.��

Experimental� studies� with� mock� juries� allow� researchers� to�
manipulate�certain�variables�to�determine�their�effect�and�to�con�
trol�external�variables�in�a�way�that�would�be�impossible�in�a�real�
trial� (Devine� et� al.,� 2001:� 626).� Nevertheless,� these� studies� have�
found� little� favour� with� the� courts,� especially� when� they� derive�
from�methods�that�are�neither�very�realistic�nor�representative�of�
actual� legal� processes� (Bornstein,� 1999:� 88).� Three� primary� defi�
ciencies�are�said�to�arise�from�these�studies.�First,�all�participants�
know�that�the�experiment�is�not�real�and�that�there�are�no�conse�
quences�to�their�decisions�(Auld,�2001:�166;�Koski,�2002).�Second,�
these�studies�typically�involve�a�group�of�university�students�be�
ing� presented� with� a� vignette� and� being� asked� to� decide� inno�
cence�or�guilt.�Whether�real�world�conclusions�can�be�drawn�from�
studies� using� such� unrepresentative� groups� is� unclear,� although�
Bornstein� (1999)� conducted� a� review� of� 44� experimental� studies�
over� a� 20� year� period� and� found� no� evidence� that� studies� using�
students�subjects�differed�greatly�in�their�results�from�studies�us�
ing� more� representative� groups.� Third,� while� some� researchers�
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*�A�third�strategy,�peculiar�to�the�United�States,�is�to�conduct�post�verdict�inter�
views�among� jurors.�This� strategy� is� illegal� in�England�and�Wales�by�virtue�of�
section�8�of� the�Contempt�of�Court�Act�1981,�and�in�several�other�common�law�
jurisdictions�as�well.�The�law�in�other�common�law�jurisdictions,�such�as�Ireland�
and�New�Zealand,�while�not�expressly�prohibiting�post�verdict�contact�with� ju�
rors,�tends�to�frown�upon�attempts�to�make�such�contact.�
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have�gone� to�enormous� lengths� to�replicate� realistic� conditions�–�
Hastie�and�his�colleagues� (1983),� for�example,�used�subjects�who�
had�been�summoned�for�jury�service,�conducted�the�study�in�real�
courtrooms� and� jury� rooms,� and� used� a� video�taped� trial� drawn�
from� the� transcript� of� a� real� trial� and� performed� by� a� real� judge�
and�real�lawyers�–�most�are�nowhere�near�as�complex�or�realistic.�
In� particular,� few� include� the� deliberative� process,� preferring� in�
stead�to�allow�the�subjects�to�render�verdict�individually.�Kalven�
and�Zeisel�(1966:�488)�suggested�that�deliberations�play�little�role�
as�the�pre�deliberation�majority,�as�shown�by�the�initial�vote,�usu�
ally�prevails�in�the�verdict.�More�recent�studies�have�shown,�how�
ever,� that� deliberations� do� have� an� impact� (e.g.,� Diamond,� 1997)�
and�most�jury�scholars�tend�to�place�the�deliberative�process�at�the�
heart�of�the�jury’s�function�(e.g.,�Abramson,�2001).��

The� limitations� of� these� methodologies� need� to� be� borne� in�
mind,� but� given� the� absence� (and� possible� illegality)� of� research�
into�real�deliberations,�these�studies�are�the�only�source�of�informa�
tion�about�how�juries�go�about�their�duties.�The�primary�duties�of�
the�jury�are�to�listen�to�the�evidence�presented�in�court,�to�deliber�
ate�upon�that�evidence�and�to�render�a�verdict�based�upon�that�evi�
dence�as�instructed�by�the�trial�judge.�Most�importantly,�jurors�are�
expected� to� put� aside� any� personal� prejudices� and� to� decide� the�
matter�before�them�impartially.�There�is�research�to�show�that�the�
evidence�in�a�case�is�of�primary�importance�to�the�jury�in�its�delib�
erations�(Hastie�et�al.,�1983;�Reskin�and�Visher,�1986;�Visher,�1987).�
Judges�have�also�expressed�confidence�that�they�can�properly�direct�
juries�regarding�their�duties�and�that�juries�will�follow�those�direc�
tions� (Kibble,� 2004).� Several� experimental� studies� have� shown,�
however,�that�jurors�are�willing�to�depart�from�judicial�instructions�
on�the�definition�of�the�offence,�and�will�administer�what�they�see�
as� the� spirit� of� the� law� (Feild,� 1979;� Wissler� and� Saks,� 1985;�
Horowitz,�1988;�Wiener�et�al.,�1991;�Schafer�and�Kerwin,�1992;�Ste�
blay�et� al.,� 2006).�Other� studies�argue� that� jurors�will� fall� back�on�
their� own� knowledge� and� beliefs� and� other� non�legal� factors� in�
coming�to�a�verdict,�especially�if�the�evidence�presented�is�weak�or�
leaves�apparent�gaps� (see�Temkin�and�Krahe,�2008:�65�8,� for�a� re�
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view).�In�the�context�of�rape�cases,�Kalven�and�Zeisel�(1966:�253�4)�
speculated�that�jurors�in�rape�cases�effectively�redefine�the�offence�
of�rape�according�to�their�own�notions�of�fairness�and�assumption�
of�risk.�A�complainant�who,�in�the�view�of�a�jury,�had�precipitated�
the� rape�would� thus�be� judged� very�harshly� indeed.�Brownmiller�
(1976:�373)�agreed,�writing�that:�

[J]uries�are�allies�of�male�defendants�and�enemies�of�female�
complainants� for� reasons� that� run� deeper� than� their� poor�
grasp�of�the�law�or�their�predominantly�male�composition.�
They�are�composed�of�citizens�who�believe�the�many�myths�
about� rape,� and� they� judge� the� female� according� to� these�
cherished�myths.�

This� view� is� shared� by� many� prosecutors� and� judges� who� have�
expressed�the�view�to�researchers�that�the�jury�is�a�barrier�to�con�
viction�in�rape�cases�(Brownmiller,�1976:�373;�US�Senate�Majority�
Staff,�1993:�34;�Temkin�and�Krahe,�2008:�132).��

Juror�Attitudes�to�Rape�

Brownmiller’s�comment�suggests�that�rape�myth�acceptance�is�the�
principal� reason� for� biased� decision�making� by� juries.� As� noted�
earlier,�studies�have�shown�high�levels�of�rape�myth�acceptance�in�
society� generally.� Given� that� juries� are� selected� randomly� from�
among�the�general�populace�it�is�inconceivable�that�these�attitudes�
do�not�find�their�way�on�to�the�juries�in�rape�cases,�at�least�occa�
sionally.�But�the�issue�is�more�complex�than�that�in�that�levels�of�
rape�myth�acceptance�have�been�shown�to�vary�according�to�gen�
der.� Studies� have� consistently� shown� higher� levels� of� rape� myth�
acceptance� and� victim�precipitation� beliefs� among� men� than�
among� women� (e.g.,� Calhoun� et� al.,� 1976;� Anderson� et� al.,� 1997;�
Temkin� and� Krahe,� 2008).� Anderson� et� al.’s� study� is� especially�
worthy�of�note�as�it�is�a�meta�analysis�of�twenty�seven�other�stud�
ies�on�gender�and�rape�myth�acceptance.�Not�surprisingly,�there�
fore,�experimental�studies�have�also�shown�that�male�mock�jurors�
attribute�higher�levels�of�responsibility�to�the�complainant�than�do�
their�female�counterparts�(Feild,�1978;�Dietz�et�al.,�1984;�Johnson�et�
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al.,�1995;�Gerber�et�al.,�2004;�Temkin�and�Krahe,�2008).�By�contrast,�
female� mock� jurors� are� more� likely� than� male� subjects� to� empa�
thise�with�the�rape�complainant�and�to�find�her�a�credible�witness�
(Schult�and�Schneider,�1991;�Brems�and�Wagner,�1994;�McLendon�
et� al.,� 1994;� Wenger� and� Bornstein,� 2006).� Consequently,� female�
mock�jurors�are�more�likely�than�male�subjects�to�vote�to�convict�
the�defendant�(Jacobson,�1981;�Schutte�and�Hosch,�1997).�Schutte�
and� Hosch� conducted� a� meta�analysis� of� thirty�six� experimental�
studies�concerning�gender�and�verdict�in�simulated�rape�and�sex�
ual�assault�cases.�They�concluded�that�the�probability�of�a�female�
mock�juror�voting�to�convict�was�58.5�per�cent�as�against�41.5�per�
cent� for� male� mock� jurors.� These� studies� appear� to� confirm�
Brownmiller’s� assertion� cited� earlier� that� ‘[w]omen� believe� the�
word�of�other�women.�Men�do�not‘�(1976:�387).�

Male�Dominance�of�Juries�

For�most�of�its�existence,�the�institution�of�the�jury�was�exclusively�
the�province�of�men.*� It�was�not�until� the� twentieth�century� that�
women�were�permitted�to�serve�as�jurors,�and�only�comparatively�
recently�that�jury�composition�began�to�achieve�any�semblance�of�
gender�equality.�As�late�as�the�1970s,�the�Heilbron�Committee�in�
timated� that� male� dominance� of� juries� in� England� was� still� the�
norm�and�that�female�potential�jurors�were�more�likely�than�male�
potential� jurors� to� seek� excusals.� The� Committee� speculated� that�
this�was�so�due�to� the�desire�of�married�women�to�care� for� their�
young� children� (Heilbron� Committee,� 1975:� para.� 180;� see� also�
Sealy�and�Cornish,�1973).�In�Ireland,�the�Law�Reform�Commission�
found� that�30�per� cent�of� jurors�between�1979�and�1986�were� fe�
male� (Law� Reform� Commission,� 1987:� Appendix).� In� almost� 90�
per�cent�of�rape�cases�(78�out�of�88),�there�was�at�least�one�female�
juror�on�the�jury.�Men�were�in�the�majority�in�77�per�cent�of�juries�
(68�out�of�88),�while�women�were� in� the�majority� in�only�16�per�
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*�The�only�time�that�women�could�serve�on�a�criminal�jury�prior�to�the�twentieth�
century�was�as�part�of�a�jury�of�matrons�empanelled�to�determine�as�a�matter�of�
fact�whether�a�woman�was�pregnant.���



The�Current�State�of�Knowledge� 93

cent� of� the� juries� (14� out� of� 88).� In� approximately� one� third� of�
cases�(35�per�cent),�there�were�at�least�four�jurors�of�either�gender,�
but� in�only�seven�per�cent�were� the�genders�equally�represented�
(ibid.).� More� recently,� successive� studies� in� Britain� have� shown�
that�the�gender�gap�on�juries�has�been�closing�(Zander�and�Hen�
derson,�1993;�Thomas,�2007).�Thomas� reported� that�male�and� fe�
male�representation�was�almost�identical�(51�per�cent�women�and�
49�per�cent�men),�and�that�80�per�cent�of� juries�had�a�fairly�even�
split:�6–6,�7–5�or�8–4.�She�concluded�that�‘the�under�representation�
of�women�among�serving� jurors� is� another�myth�of� jury� service‘�
(2007:�144).��

It� might� be� argued� that� despite� the� appearance� of� composi�
tional�equality,�male� jurors� still�dominate� the�actual�proceedings�
of�the�juries.�This�might�occur�through�the�selection�of�a�foreman�
or� by� dominating� the� deliberations.� All� juries� must� select� one� of�
their� number� to� act� as� foreman.� By� tradition,� the� foreman� chairs�
the�jury’s�deliberations�and�acts�as�a�conduit�between�the�jury�and�
the�judge.�Research�into�jury�foremen�is�limited�and�much�of�it�is�
out� of� date,� but� those� studies� that�do� exist� suggest� that� men� are�
much� more� likely� to� be� selected� than� women� (Strodtbeck� et� al.,�
1957;� Mills,� 1969;� Beckham� and� Aronson,� 1978;� Baldwin� and�
McConville,� 1980;� Deosaran,� 1984;� Marder,� 1987;� Diamond� and�
Casper,� 1992).� Some� old� research� suggests� a� correlation� between�
the� choice� of� foreman� and� seating� arrangements:� those� sitting� at�
the� head� of� the� table� were� more� likely� to� be� chosen� as� foreman,�
and� men� were� more� likely� to� sit� at� the� head� of� the� table�
(Strodtbeck�and�Hook,�1961;�see�also�Nemeth�et�al.,�1976,�who�also�
found� a� greater� tendency� among� male� subjects� than� female� sub�
jects� to� take� the�head�seat).�Formally� the� foreman�has�no�greater�
power� than� any� other� juror,� but� they� tend� to� speak� more� often�
than� other� jurors� (Hastie� et� al.,� 1983;� Marder,� 1987)� and�are� per�
ceived� by� other� jurors� as� being� influential� (York� and� Cromwell,�
2006).�Male� jurors�generally�have�also�been�found�to�speak�more�
often:� Hastie� et� al.� (1983)� found� that� male� jurors� initiated� 40� per�
cent� more� comments� than� did� their� female� counterparts.� Never�
theless,� in� a� recent� study� by� York� and� Cromwell� (2006),� the� re�
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searchers�could�find�no�evidence�that�members�of�historically,�cul�
turally�or�socially�dominant�groups�were�still�dominating�jury�de�
liberations.� They� speculated� that� much� of� the� apparent� vocal�
dominance� of� male� jurors� found� in� earlier� studies� can� be� attrib�
uted�to�sustained�bouts�of�disagreement�with�each�other.��

Increasing�the�Female�Presence�

Systemically,� there� is� evidence� that� male� dominance� of� juries� is�
waning,� but� this� does� not� mean� that� a� jury� in� a� particular� case�
could� not� be� dominated� by� men� who� hold� views� hostile� to� the�
complainant.�This�is�especially�true�in�a� jurisdiction�in�which�the�
power� of� peremptory� challenge� exists.*� Accordingly,� many� law�
reform�bodies�have�suggested�that� in�rape�cases,� the�principle�of�
random�selection�should�be�amended�to�ensure�a�minimum�num�
ber�of�female�jurors.�The�Heilbron�Committee�(1975:�para.�188),�for�
example,� recommended� that� steps� be� taken� to� ensure� that� both�
sexes� would� have� at� least� 4� members� on� any� rape� jury.� Law� re�
formers� in� Tasmania� (Law� Reform� Commission� of� Tasmania,�
1976:�para.13)�and�Australia�(Royal�Commission�on�Human�Rela�
tionships,�1977:�para.�64)�took�a�similar�view.�In�Ireland,�the�Joint�
Oireachtas� Committee� on� Women’s� Rights� took� a� more� extreme�
view,� and� recommended� that� rape� juries� be� composed� of� equal�
numbers�of� men�and�women� (1987:�para.� 8).�These�proposals�all�
have�at�their�heart�the�same�assumptions:�that�women�are�under�
represented� on� juries� and� that� attitudes� prejudicial� to� rape� com�
plainants�held�by�male�jurors�go�unchecked�as�a�result�of�this�un�
der�representation,� to� the� detriment� of� the� complainant.� Indeed,�
the�Heilbron�Committee�encapsulated�this�view�by�arguing�that�‘a�
proper�balance�of�the�views�of�both�sexes�is�of�importance,�indeed�
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*�The�power�of�peremptory�challenge�allows�lawyers�to�remove�potential� jurors�
without�providing�any�justification�for�doing�so.�This�power,�which�has�existed�
for�centuries,�remains�in�use�throughout�the�common�law�world,�but�was�abol�
ished�in�England�and�Wales�by�section�118�of� the�Criminal� Justice�Act�1988.� In�
the� United� States,� peremptory� challenges� cannot� be� used� against� particular�
groupings�(Batson�v.�Kentucky,�1986).�
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we� feel� of� paramount� importance,� in� reaching� a� proper� view�
about�the�attitude�of�the�man�and�of�the�woman‘�(1985:�para.�187).�

Each�of�the�assumptions�underpinning�these�proposals�are�open�
to�challenge.�We�have�seen�already�that�the�gender�gap�on�juries�is�
closing,�and�there�is�no�empirical�evidence�that�female�jurors,�as�a�
class,� are� any� more� sympathetic� to� rape� complainants� than� male�
jurors.�Indeed,�anecdotal�evidence�from�judges�and�barristers�sug�
gests� that� in� their�experience� female� jurors� tend� to� judge� the� rape�
complainant� more� harshly� than� male� jurors� (Harris� and� Grace,�
1999:�37;�Temkin�and�Krahe,�2008:�136�7).�Further,� if� female� jurors�
are� more� sympathetic� to� the� complainant,� then� one� would� expect�
that�female�dominated�juries�would�have�a�higher�conviction�than�
male� dominated� juries� but� empirical� studies� have� found� no� evi�
dence�of�this.�The�Mitchell�Committee�in�South�Australia�(1976),�for�
example,� correlated� the� gender� composition� of� juries� with� their�
verdicts� in� all� rape� cases� heard� in� South� Australia� between� 1965�
and� 1975.� They� found� no� statistically� significant� difference� in� the�
conviction� rate� between� female� dominated� juries� and� male� domi�
nated�juries,�and�concluded�that�‘women�are�at�least�no�more�likely�
to�convict�of�the�offence�of�rape�than�are�men‘�(1976:�54).�Similarly,�
Nelligan� (1988)� studied� 86� rape� trials� in� Hawaii� and� found� no�
greater�propensity�to�convict�among�female�dominated�juries�than�
among�male�dominated�juries.�Further,�some�experimental�studies�
also� cast� doubt� upon� the� assumption� that� female� jurors� are� more�
likely�to�convict� in�rape�cases�(Fischer,�1997;�Benlevy,�2000;�Koski,�
2002;� Batchelder� et� al.,� 2004).� Rumsey� and� Rumsey� (1977)� and�
Fischer� (1997)�both� found� that�guilty�verdicts� in�a� simulated� rape�
trial�did�not�increase�by�adding�more�women�to�the� jury�until�the�
jury�was�virtually�entirely�female.�Benlevy�(2000)� found�that�male�
subjects� were� more� sympathetic� to� the� complainant� than� female�
subjects,�while�Batchelder�et�al.� (2004)� found�that� female�mock� ju�
rors� were� more� likely� to� disbelieve� the� complainant� in� a� consent�
based�rape�case.�Interestingly,�Batchelder�et�al.�also�found�that�the�
female� jurors� tended� to� dominate� the� deliberations� and� that� the�
male�jurors�tended�to�be�swayed�by�them.�Koski�(2002)�also�found�
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that�in�seven�out�of�nine�deliberations�highly�vocal�and�persuasive�
females�lead�the�juries�to�an�acquittal.�

Thus,�there�is�no�evidence�that�individuals�will�conform�to�the�
general�attitudes�of�the�group�to�which�he�or�she�belongs�(Abram�
son,� 2000:� 145;� see� also� Sealy� and� Cornish,� 1973).� As� Simon� ex�
plained:�

It�is�extremely�difficult�to�predict�the�response�or�behavior�
of�a�given�individual�to�a�concrete�situation�on�the�basis�of�
such� gross� characteristics� as� occupation,� education,� sex� or�
age.�In�any�situation�what�a�person�thinks�or�does�is�a�func�
tion� of� who� he� is,� the� exigencies� of� the� situation,� how�
strongly�he�feels�about�the�problem,�and�a�host�of�other�fac�
tors�(1968:�118).�

Temkin�and�Krahe� (2008:�122)�agree� that�a�conclusion� that� female�
jurors� are� more� likely� to� convict� than� male� jurors� is� too� crude.�
Other�studies�have�shown�that�a�variety�of�factors�can�affect�how�a�
person�deliberates�and�the�results�of� that�deliberation�–�age�(Mills�
and�Bohannon,�1980�1;�Feild�and�Bienen,�1980;�Higgins�et�al.,�2007),�
socio�economic�background� (Adler,� 1973;�Hastie�et�al.,� 1983;�Reed�
and� Reed,� 1997),� levels� of� educational� attainment� (James,� 1959;�
Mills� and� Bohannon,� 1980�1;� Hastie� et� al.,� 1983)� and� political� out�
look� (Howard� and� Redfering,� 1983;� Anderson� et� al.,� 1997).� Most�
importantly,� a� person’s� attitudes� to,� and� experiences� of,� rape� will�
affect�how�they�deliberate�and�vote�in�a�rape�case�(Feild,�1978;�Wie�
ner�et�al.,�1989;�Weir�and�Wrightsman,�1990;�Anderson�et�al.,�1997;�
Temkin�and�Krahe,�2008).�Thus,�a�woman�with�traditional�attitudes�
as� to� sex� roles� is� likely� to� be� more� hostile� to� a� rape� complainant�
than�a�man�with�more�egalitarian�values.�Accordingly,�there�is�little�
evidence�that�simply�increasing�the�number�of�women�on�rape�ju�
ries�would�improve�the�conviction�rate�in�rape�cases.��

Other�Measures�

Other�possible�mechanisms� to� reduce� the� impact� that� rape�myth�
acceptance�has�on�jury�verdicts�have�been�canvassed�in�the�litera�
ture.�Temkin�and�Krahe�(2008:�177�80)�consider�possibly�the�most�
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extreme�solution�–�abolition�of�juries�in�rape�cases.�They�point�to�
Kalven� and� Zeisel’s� (1966)� finding� that� judges� were� seven� times�
more� likely� to� convict� in� cases� of� simple� rape� than� were� juries.�
Removing� juries� would� pre�empt� counsel’s� attempts� to� play� to�
juror� prejudices� and� would� obviate� the� need� to� educate� jurors.�
They�conclude,�however,�that�this�is�not�a�realistic�option�due�to�a�
lack� of� empirical� data� and� the� fierce� opposition� that� any� such�
move�would�undoubtedly�face.�

Temkin�and�Krahe�(2008;�180�1)�also�canvass�the�possibility�of�
introducing� some� form� of� pre�selection� screening� to� help� in� the�
removal�of�potentially�biased�jurors�(i.e.,�those�that�have�high�lev�
els� of� rape� myth� acceptance� or� those� who� have� personal� experi�
ence�of�rape).�This�kind�of�screening,�by�means�of�a�pre�selection�
questionnaire,� is�common�in�the�United�States�where�it� is�known�
as�voir�dire.�La�Free�et�al.� (1985:�402)� suggest� that�a� side�effect�of�
this�process�is�to�educate�jurors�about�their�responsibilities�and�to�
encourage� them� to� suppress� their� personal� feelings.� There� is� an�
absence� of� research� to� prove� such� beneficial� effects,� and� in� any�
case,� it� is� not� permitted� in� England� and� Wales� and� many� other�
common� law� jurisdictions.� Indeed,� in� Ireland,� a� Divisional� High�
Court� specifically� rejected� a� trial� judge’s� use� of� a� pre�trial� ques�
tionnaire� to�assist� in� the� identification�and� removal�of�biased� ju�
rors�(DPP�v.�Haugh,�2000).�

One� other� possibility� is� also� canvassed� in� the� literature� that�
has�the�benefit�of�working�within�existing�jury�trial�structures:�as�
sisting�the�jury�through�expert�evidence�on�reactions�to�rape.�Such�
evidence�is�already�quite�common�in�the�United�States�(Garrison,�
2000;� Vidmar� and� Hans,� 2007:� 201).� In� England,� the� Office� for�
Criminal�Justice�Reform�(2006)�has�proposed�amending�the�law�in�
that� jurisdiction� to� allow� for� the� introduction� of� general� expert�
evidence� to� help�provide�a�proper� context� in�which� the� jury�can�
evaluate� the� complainant’s� behaviour.� The� proposal� differs� from�
the� position� in� the� United� States;� there,� it� is� not� uncommon� for�
both� sides� to� introduce� expert� diagnostic� evidence� –� in� other�
words,�experts�are�presented�who�then�given�an�expert�opinion�on�
whether�or�not�the�complainant�was�suffering�from�Rape�Trauma�
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Syndrome� or� Post�Traumatic� Stress� Disorder.� The� proposal� in�
England�is�to�permit�the�introduction�of�expert�evidence�of�a�gen�
eral�nature�only�–�in�other�words,�the�evidence�will�not�be�related�
specifically�to�the�complainant�in�any�specific�case.�This�proposal�
has�proven�to�be�controversial�(Office�of�Criminal�Justice�Reform,�
2007).�The�major�argument�in�principle�against�allowing�such�evi�
dence�is�that�it�is�unnecessary�–�jurors�should�be�allowed�to�exer�
cise�their�common�sense�in�evaluating�the�complainant’s�evidence�
and�even�if�some�form�of�direction�is�necessary,�it�would�be�safer�
if� that�direction�came�either� from� the�prosecuting�counsel�or� the�
judge.�As�to�the�first�point,�studies�have�shown�that�potential� ju�
rors�are�not,�in�fact,�aware�of�the�facts�about�rape�(Frazier�and�Bor�
gida,�1988;�Ellison�and�Munro,�2009b)�and� there� is�accordingly�a�
need� to� educate� them� (Feild,� 1979).� Where� this� is� done,� there� is�
evidence�that�such�efforts�are�successful�(Gabora�et�al.,�1993;�Niet�
zel�et�al.,�1999;�Ellison�and�Munro,�2009a).�

As� to� the� second� point,� Lees� (1997)� found� that� prosecuting�
counsel�were�not� especially�good�at� countering� rape�myths.�Elli�
son�and�Munro�(2009a)�found�that�directions�from�either�an�expert�
or� the�trial� judge�helped� jurors� in�overcoming�rape�myths.�Thus,�
permitting� the� trial� judge� to� give� directions� concerning� rape�
myths� might� be� a� good� alternative� to� expert� testimony,� but� it�
would�necessarily�alter�and�expand�the�role�of�the�trial�judge.�

Sentencing�
Traditionally,� the� common� law� in� Ireland� has� invested� a� great�
deal� of� sentencing� discretion� in� judges;� the� legislature� typically�
sets� the� maximum� sentence� available� for� a� particular� crime� and�
the�trial�judge�is�then�free�to�set�the�sentence�imposed�on�an�indi�
vidual� offender� anywhere� up� to� that� maximum� (O’Malley,� 2006:�
53).�The�use�of�that�discretion�in�rape�has�been�the�subject�of�much�
criticism� since� the� early� 1970s� (Lloyd� and� Walmsley,� 1989:� 25).�
Criticisms� have� tended� to� be� directed� both� at� the� mode� of� pun�
ishment�chosen�as�well�as�to�the�length�of�sentences�imposed.�As�a�
result,� there� have� been� consistent� calls� for� the� introduction� of�
measures� to� curb� the� apparent� disparity� in� sentencing� practice�
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(O’Malley,�2006:�Ch.�3).�In�particular,�the�use�of�sentencing�guide�
lines�has�been�recommended,�and�many� jurisdictions�have�intro�
duced�some�form�of�guideline�regime.�At�one�end�of�the�guideline�
spectrum� is� the� Federal� Sentencing� Guidelines� prepared� by� the�
United�States�Sentencing�Commission�under�authority�granted�by�
the�Sentencing�Reform�Act�1984.�The�Commission�created�a�grid�
based� on� both� crime�seriousness� and� offender�characteristics,�
from� which� the� trial� judge� would� arrive� at� an� appropriate� pre�
determined� sentence.� With� only� a� limited� power� to� depart� from�
this�sentence,�these�guidelines�were�‘probably�as�close�to�manda�
tory�guidelines�as�one�can�get‘�(O’Malley,�2006:�54.�Following�the�
decision� of� the� United� States� Supreme� Court� in� United� States� v.�
Booker� (2005),� the� mandatory� nature� of� the� Guidelines� has� been�
diluted�considerably).��

Most�common� law� jurisdictions�rely�on�guidelines�developed�
by� the� appellate� courts.� In� England,� the� Court�of� Appeal� set� out�
sentencing�guidelines�for�a�number�of�offences,�including�rape.�In�
R�v.�Billam� (1986),� the�Court�decided�that� the�starting�point� for�a�
contested�rape�case�should�be� five�years� imprisonment,� rising� to�
eight�years� if� there�were�specified�aggravating� factors�present�or�
fifteen� years� for� a� campaign� of� rape.� The� process� by� which� the�
Court� of� Appeal� introduced� new� guidelines� was� altered� by� the�
Crime� and� Disorder� Act� 1998� which� established� the� Sentencing�
Advisory� Panel.� This� Panel,� composed� of� judges,� academics� and�
other� experts� appointed� by� the� Lord� Chancellor,� was� created� to�
advise�the�Court�of�Appeal�on�existing�guidelines�and�the�forma�
tion�of�new�ones.�The�Panel�was�instrumental�in�the�development�
of�revised�guidelines�for�rape�adopted�by�the�Court�of�Appeal�in�
R�v.�Millberry�(2003).�These�revised�guidelines�essentially�updated�
those�set�out� in�Billam�but� the�basic�starting�points�remained�the�
same.�In�2000,�the�Home�Office�commissioned�a�review�of�the�sen�
tencing�regime�in�England�and�Wales,�known�as�the�Halliday�Re�
port�(Home�Office,�2001).�This�Report�recommended�the�creation�
of�a�new�tier�in�the�sentencing�machinery,�a�recommendation�im�
plemented�with�the�creation�of�the�Sentencing�Guidelines�Council�
under� the� Criminal� Justice� Act� 2003.� This� body,� chaired� by� the�
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Lord� Chief� Justice,� comprises� eight� judicial� members� and� four�
non�judicial�members.�The�Council�has�effectively�superseded�the�
Court� of� Appeal� in� its� guidelines� function,� and� the� Sentencing�
Advisory�Panel�now�makes�recommendations�and�gives�advice�to�
the�Council,�which�in�turn�formulates�guidelines.�The�Council�has�
already� published� definitive� sentencing� guidelines� in� relation� to�
rape;�in�effect,�the�pre�existing�guidelines�set�out�by�the�Court�of�
Appeal� in� Millberry� have� been� extended� to� all� non�consensual�
penetrative� acts� that� constitute� the� offence� of� rape� as� defined� in�
the� Sexual� Offences� Act� 2003� (Sentencing� Guidelines� Council,�
2007).�Section�172�of�the�Criminal�Justice�Act�2003�obliges�all�sen�
tencing� courts� in� England� and� Wales� to� have� regard� to� these�
guidelines�but�the�guidelines�are�not�binding.�

Disposition�

In�England�and�Wales,�it�is�unusual�for�a�convicted�rapist�to�avoid�
a� custodial� sentence:� Lloyd� and� Walmsley� (1989:� 26)� found� that�
the� percentage� of� convicted� rapists� sentenced� to� imprisonment�
increased� from�92�per�cent� in�1973� to�96�per�cent� in�1985.�Harris�
and�Grace�found�that�all�persons�convicted�of�rape�in�their�study�
were�imprisoned;�of�36�who�were�convicted�of�offences�other�than�
rape,� 29� were� also� imprisoned� (1999:� 33).� They� also� cite� national�
figures�that�suggest�that�anyone�convicted�of�rape�will�be�impris�
oned.�In�2000,�a�study�by�the�Sentencing�Advisory�Panel�reported�
that�the�imprisonment�rate�for�those�convicted�of�rape�was�98�per�
cent�(Sentencing�Advisory�Panel,�2002:�13).�Similarly,�Morrison�et�
al.�(2008:�74)�report�that�98�per�cent�of�persons�convicted�of�rape�in�
New� Zealand� in� 2006� were� sentenced� to� imprisonment.� In� New�
South� Wales,� the� Department� of� Women� (1996)� found� that� be�
tween�May�1994�and�April�1995,�81�per�cent�of�those�convicted�of�
rape� were� imprisoned� and� a� further� 13� per� cent� were� subject� to�
periodic�detention�(i.e.,�they�were�incarcerated�only�over�weekend�
periods� for� up� to� three� years).� In� Victoria,� in� the� five� years� be�
tween�2003�and�2008,�226�people�were�sentenced�for�rape�and�92�
per� cent� received� a� custodial� sentence.� The� range� for� custodial�
sentences�ran�from�89�per�cent�in�2007�08�to�98�per�cent�in�2006�07�
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(Sentencing�Advisory�Council,�2009).�Only�in�the�United�States�is�
there� evidence� of� large�scale� avoidance� of� imprisonment.�
Greenfeld�(1997:�14)�reported�that�in�1992�only�66�per�cent�of�con�
victed�rapists�were�imprisoned,�19�per�cent�were�sent�to�local�jails�
and� 13� per� cent� received� probation.� Similarly,� the� United� States�
Senate� Majority� Staff� (1993:� 54)� reported,� on� foot� of� information�
from�18�States,� that�one�fifth�of�rapists�received�probation.�These�
figures� are� now� well� out� of� date� and� the� current� position� in� the�
United�States�might�well�be�different.�

Length�of�Sentences�

Just� as� modes� of� punishment� have� become� more� harsh,� so� too�
have� average� sentences� for� rape.� Lloyd� and� Walmsley� (1989)�
found�that�sentences�increased�in�severity�between�1973�and�1985.�
For�example,�they�found�that�the�percentage�of�rapists�sentenced�
to� less� than�three�years� imprisonment� fell� from�55�per�cent� to�36�
per� cent,� those� sentenced� to� between� three� years� and� five� years�
increased�from�30�per�cent�to�39�per�cent,�and�those�sentenced�to�
more� than� five� years� rose� from� 15� per� cent� to� 25� per� cent� (1989:�
28).� By� 1996,� however,� Harris� and� Grace� reported� that� half� of�
those� convicted� of� rape� were� sentenced� to� at� least� six� years� im�
prisonment�or�72�months�(1999:�34).�In�2000,�the�average�length�of�
determinate� sentences� (i.e.,� excluding� indeterminate� life� sen�
tences)�imposed�on�adult�rapists�was�seven�years�and�four�months�
(88� months)*� (Sentencing� Advisory� Panel,� 2002:� 13).� The� same�
study�showed�that�pleading�guilty�resulted� in�an�average�reduc�
tion� in� sentence� of� some� 11� per� cent,� from� 88� months� to� 79�
months.�In�2006,�the�Parliamentary�Under�Secretary�for�the�Home�
Office,�Vernon�Coaker,�MP,�gave�the�House�of�Commons�the�av�
erage� sentences� for� adult� rape,� excluding� indeterminate� life� sen�
tences,�as�shown�in�Table�2.4.�

These� sentences� are� more� severe� than� sentences� imposed� in�
Australia� and� less� severe� than� those� imposed� in� New� Zealand.�

������������������������������������������������������
*� For� offenders� under� the� age� of� 18,� the� average� sentence� was� three� years� and�
nine�months,�or�45�months�(Sentencing�Advisory�Panel,�2002:�13).�
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The� Sentencing� Advisory� Panel� in� Victoria� found� that� between�
2003�04� and� 2007�08� the� average� sentences� imposed� were� as�
shown�in�Table�2.5.�

Table�2.4:�Average�Sentences�in�England�and�Wales�

Year� Average�Sentences�in�Months
2000� 85.4�
2001� 84.6�
2002� 87.7�
2003� 90.5�
2004� 87.9�

Table�2.5:�Average�Sentences�in�Victoria�

Year� Average�Sentences�in�Months�
2003�04� 66�
2004�05� 69�
2005�06� 61�
2006�07� 62�
2007�08� 61�

�
By� contrast,� Morrison� et� al.� (2008)� found� that� average� sentences�
imposed�for�rape�in�New�Zealand�were�considerably�more�severe�
than�those�imposed�in�either�England�and�Wales�and�Victoria.�

Table�2.6:�Average�Sentences�in�New�Zealand�

Year� Average�Sentences�in�Months�
2000� 95.9�
2001� 92.7�
2002� 99.9�
2003� 106.9�
2004� 99.0�
2005� 98.8�
2006� 104.9�
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In�the�United�States,�Greenfeld�reported�that�in�1992,�the�average�
prison�sentence� imposed� for� rape�was�164�months,�or� just�under�
14�years,�while�the�average�jail�term�was�eight�months�and�the�av�
erage� probation� period� was� just� under� six� months� (1997:� 14).�
Greenfeld� also� noted� a� huge� disparity� in� sentences� depending�
upon�the�defendant’s�plea:�the�average�prison�term�imposed�after�
a�jury�conviction�of�rape�was�‘nearly�13�years�longer�than�the�av�
erage� sentence� received� by� those� pleading� guilty� to� rape‘� (1997:�
15).�Thus,�while�the�percentage�of�rapists�in�the�United�States�re�
ceiving�a�prison�sentence�appears�to�be�considerably�lower�than�in�
the� rest� of� the� common� law� world,� when� such� a� sentence� is� im�
posed,� it� is� likely� to�be�substantially�more�severe� than�anywhere�
else,�especially�if�the�defendant�contested�the�charges.��

Sentencing�in�Ireland�

Ireland� has� a� relatively� unstructured� system� of� sentencing�
(O’Malley,�2006:�53).�As�long�as�the�sentencing�judges�do�not�ex�
ceed�the�maximum�sentence�set�by�legislation,�they�are�generally�
free�to�impose�whatever�sentence�appears�to�them�to�be�appropri�
ate.�Unlike� in�England,� there�are�no� judicially�created�sentencing�
guidelines� in� this� jurisdiction,� and� there� have� been� calls� for� the�
introduction� of� such� guidelines� either� generally� (Law� Reform�
Commission,�1996)�or�specifically�in�the�context�of�rape�(e.g.,�Joint�
Oireachtas�Committee,�1987:�para.�10.1,�Rape�Crisis�Network�Ire�
land,� 2005).� To� date,� the� judiciary� has� resisted� such� calls,� on� the�
basis�of�both�the�absence�of�empirical�research�on�sentencing�pat�
terns� in� Ireland� and� the� constitutionally� protected� independence�
of�the�judicial�function�(see�People�(DPP)�v.�Tiernan,�1988).��

The�only�data�that�exist�in�Ireland�on�sentencing�in�rape�cases�
comes�from�the�Annual�Reports�of�the�Courts�Service�as�shown�in�
Table�2.7.�

These� figures�are�deficient� in�at� least� two�respects.�First,� they�
provide� only� sentencing� bands,� which� makes� the� calculation� of�
average� and� median� sentences� impossible.� Second,� two� of� the�
bands�themselves�were�altered:�from�2000�to�2002,�the�number�of�
sentences� for� between� two� and� five� years’� imprisonment� was�
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given;� from�2003,� that�band�changed�to� include�all�sentences�un�
der� five� years’� imprisonment.� Similarly,� from� 2000� to� 2004,� the�
number�of�sentences�imposed�for�between�five�and�ten�years�and�
more� than� ten� years� were� given;� in� 2005,� these� bands� were�
changed�to�between�five�and�12�years�and�more�than�12�years,�re�
spectively.�These�alterations,�on�top�of�the�wide�sentencing�bands�
used,�make�tracking�sentencing�patterns�very�difficult.�

Table�2.7:�Sentences�for�Rape�Imposed�in�Ireland�

Year� Life� <10�
Years�

5�10�
Years�

2�5�
Years�

>2�
Years�

Other�

2000� 0� 6� 17� 36� 5� 23�

2001� 0� 6� 31� 27� 9� 25�

2002� 1� 5� 24� 22� 5� 20�

2003� 2� 7� 28� 16*� N/A� 8�

2004� 2� 8� 14� 7*� N/A� 7�

2005� 0� 3**� 20***� 13*� N/A� 7�

2006� 1� 3**� 20***� 9*� N/A� 4�

2007� 2� 2**� 34***� 7*� N/A� 3�

*Figures�are�for�a�new�category�of�Up�to�5�Years�

**Figures�are�for�a�new�category�of�<12�Years�

***Figures�are�for�a�new�category�of�5�15�Years�
�
The�Courts�Service’s�figures�indicate�a�general�trend�of�increasing�
severity.�In�2000,�the�majority�of�sentences�imposed�by�the�Central�
Criminal� Court� in� rape� cases� were� for� periods� of� less� than� five�
years.�By�2007,�the�majority�of�such�sentences�were�for�periods�in�
excess�of�five�years.�In�an�opinion�poll�published�by�the�Irish�Ex�
aminer� in� 2008,� 13� per� cent� of� respondents� felt� that� rape� should�
attract� a� minimum� sentence� of� between� three� and� six� years’� im�
prisonment,�38�per�cent�felt�between�six�and�ten�years’�imprison�
ment� was� more� appropriate,� and� 39� per� cent� demanded� life� im�
prisonment�(Ryan,�2008:�10�11).��
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A� further� analysis� of� sentencing� decisions� in� Irish� rape� cases�
was�provided�by�Charleton�J.�in�People�(DPP)�v.�Drought�(2007).�The�
judge�considered�a�large�number�of�cases�in�three�categories:�those�
that� attracted� ordinary� punishments,� those� that� attracted� severe�
punishments�and�those�that�attracted�condign�punishments.�
�
Ordinary� Punishments� (Three� to� Eight� Years’� Imprisonment).�
Fully�suspended�sentences�for�rape�were�rare�–�in�2006,�only�four�
such� sentences� were� found,� and� they� were� imposed� almost� cer�
tainly�for�sexual�assault�rather�than�rape.�Out�of�42�sentencing�de�
cisions� that� had� resulted� in� sentences� for� rape� of� between� three�
and� eight� years’� imprisonment,� Charleton� J.� noted� the� following�
characteristics� as� shown� in� Table� 2.8� (the� tables� below� were� de�
rived�from�the�judge’s�discussion):�

Table�2.8:�Ordinary�Sentence�Characteristics��

Sentences� �����
Imposed�

Characteristics�

8�Years� Unusual�degree�of�violence;�or�particularly�unfortu�
nate�effect�on�victim;�or�conviction�on�a�number�of�
different�counts;�or�incidents�occurring�over�several�
years�to�young�victims.*�

7�Years� Serious�cases�reduced�to�seven�years�due�to�mitiga�
tion�such�as:�early�guilty�plea,�defendant’s�age,�health�
and�lack�of�prior�convictions,�or�the�incident�occurred�
long�ago.�
Cases�aggravated�by�effect�on�victim�or�level�of�������������
violence.�

6�Years� Aggravated�by�threats/violence,�even�with�a�guilty�
plea.�

5�Years� Cases�mitigated�by�defendant’s�age�and��������������������
circumstances.�

4.5,�4�or���������
3�Years�

All�have�strong�mitigating�factors.�
All�but�one�involved�guilty�pleas.�

*Regarded� as� lenient� sentences� that� in� other� cases� have� attracted� more� severe�
sentences.�
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Severe�Punishments� (9� to�14�Years� Imprisonment).�Charleton� J.�
then�considered�22�cases�in�which�sentences�of�between�9�and�14�
years� imprisonment� were� imposed.� Five� cases� concerned� single�
counts� of� rape,� nine� involved� a� single� incident� that� resulted� in�
several�counts�and�the�remainder� involved�multiple�counts,�usu�
ally�perpetrated�over�many�years.��

Table�2.9:�Severe�Sentence�Characteristics�

Sentences����
Imposed�

Characteristics�

9�12�Years� Serious�ordinary�cases�contested�by�defendant;�or�multi�
ple�counts�with�young�victims,�usually�old�cases�and�de�
fendant�pleads�guilty.�

10�12�Years� Multiple�counts�and�defendant�has�prior�convictions�for�
violent�offences.�
Unusual�for�single�count�of�rape�unless�especially�violent�
or�degrading.�

12�14�Years� Exceptionally�violent�violation;�or�exceptional�humilia�
tion�or�degradation.�

�

Condign�Punishments�(15�Years�to�Life).�In�this�category,�Charle�
ton� J.� examined� 22� cases.� Nine� cases� concerned� a� single� incident�
that� usually� lasted� for� several� hours,� two� involved� a� gang� rape�
and�the�remainder�involved�multiple�incidents�or�multiple�victims�
or�both.�

Table�2.10:�Condign�Sentence�Characteristics�

Sentences� ���������
Imposed�

Characteristics�(several�of�the�following)�

15��20�Years�� Gang�rape;�prior�convictions�for�violent�offences;�
incidents�lasting�for�several�hours;�constant�
threats�of�death;�multiple�counts;�victim�very�
young�or�very�old;�excessive�violence.�
Guilty�plea�may�mitigate�slightly.�
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Life�Imprisonment� Need�to�protect�the�community,�shown�by:�Very�
serious,�vicious�and�degrading�sex�crimes�over�a�
period�of�years;�or�serious�breach�of�trust;�or�pre�
meditation;�or�systematic�campaign.�
Usually�many�prior�convictions�and�long�periods�
in�prison�for�violent�offences.�

Delay�
A� series� of� studies� have� shown� that� delays� in� the� processing� of�
criminal�trials�are�a�source�of�concern�to�complainants�(e.g.,�Adler,�
1987:�50;�Temkin,�2000:�222;�Kelly�et�al.,�2005:�73).�Prosecuting�bar�
risters�interviewed�by�Temkin�noted�how�traumatic�it�can�be�for�a�
complainant�who�has�tried�to�get�on�with�her�life�but�then�has�to�
relive�the�experience�at�trial�after�a�long�delay�(2000:�222).�Temkin�
goes�on�to�note�that�in�Victoria,�Australia�there�is�a�statutory�obli�
gation�to�bring�the�defendant�to�trial�within�six�months�of�the�date�
on�which�he�was�charged,�and�recommends�that�consideration�be�
given�to�the�enactment�of�similar�legislation�in�England�and�Wales�
(2000:�239).�

In� Ireland,� the� Annual� Reports� published� by� the� Courts� Ser�
vice�show�a�continuing�reduction�in�delays�in�cases�coming�to�trial�
in�the�Central�Criminal�Court.�� In�2002,�the�time�from�the�return�
for�trial�until�the�start�of�the�first�hearing�was�18�months;�by�2007,�
this� delay� was� reported� to� have� fallen� to� eight� months� (Courts�
Service,�2003�and�2008).�These� figures,�of�course,�only�show�part�
of�the�story�with�delays;�they�give�no�indication�of�how�long�the�
investigative� period� was.� The� National� Crime� Council� recently�
completed�an�in�depth�study�of�delays�in�cases�coming�before�the�
Central�Criminal�Court�(National�Crime�Council,�2006).�They�ex�
amined� all� cases� disposed� of� between� 1� January� 2002� and� 31�
March�2004,�a�total�of�332�cases�(10�of�which�were�excluded�due�to�
insufficient�data).�Of�these�cases,�198�were�rape�cases�and�of�these,�
only�88�went�to�trial.�The�Council�discovered�that�the�median�rape�
case� was� disposed� of� just� over� 28� months� after� the� defendant’s�

������������������������������������������������������
��These�figures�include�both�rape�and�homicide�cases.�
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initial� arrest� and� 20� months� after� his� charge� (National� Crime�
Council,� 2006:� 9).� Typically,� the� period� from� arrest� to� return� for�
trial� would� last� for� 11� or� 12� months� (National� Crime� Council,�
2006:� 12),� while� the� time� from� return� for� trial� to� final� disposal�
would� typically� take� over� 16� months� (National� Crime� Council,�
2006:� 22).� These� delays� were� substantially� longer� than� those� re�
corded� by� the� Crown� Courts� or� the� Central� Criminal� Court� in�
England,�as�shown�in�Table�2.11.�

Table�2.11:�Average�Delays,�by�Jurisdiction�

Court�and�Country� Average�Delay,�from�Return�for�
Trial�until�Final�Disposal�(weeks)�

Central�Criminal�Court,� �����������
Ireland�

81�

Crown�Courts,�England�and�
Wales�

27�

Central�Criminal�Court,������������
London�

32�

�

The�authors�note�that�there�is�unlikely�to�be�any�great�substantive�
difference� in�the�applicable� laws,�so�the�difference� in�delay�must�
be� accounted� for� in� the� different� procedural� rules� and� practices�
(National�Crime�Council,�2006:�41).�The�Rape�Crisis�Network�Ire�
land�has�voiced�the�opinion�that�delays�of�this�nature�in�the�crimi�
nal� justice� system� add� to� the� attrition� rate,� harm� the� viability� of�
the�prosecution�and�further�traumatize�victims�(RCNI,�2007:�9).��



Chapter�3�

METHODOLOGY�

OVERVIEW�OF�THE�RESEARCH�DESIGN�

o� date,� Irish� studies� of� sexual� victimisation� have� employed�
either� large�scale�quantitative�designs�(McGee�et�al.,�2002)�or�

small�scale� qualitative� approaches� (e.g.,� Leane� et� al.,� 2001)� to�
measure� rape� prevalence� and� attrition.� This� study� combines� the�
best� of� both� approaches� by� adopting� a� mixed�methods� design.�
The� first�element�of� the� research�design,�presented� in�Chapter�4,�
consists�of� three� sub�components.�The� first�part�of� the� investiga�
tion�involved�a�quantitative�survey�of�rape�victims.�This�was�sup�
plemented�with�in�depth�interviews�with�a�sub�sample�of�partici�
pants.�Third,�participants�were�surveyed,�and�psychometric� tests�
were� administered,� on� a� subsequent� occasion� with� a� view� to�
documenting� their� experiences� with� the� criminal� justice� system.�
The�second�element�of�the�research�design,�presented�in�Chapter�
5,� involves� a� large�scale�quantitative�examination�of,� and� regres�
sion�analysis�on,�material�provided�by�the�Office�of�the�DPP.�The�
purpose� of� these� analyses� was� to� ascertain� which� factors� influ�
enced� the� prosecutorial� decisions� of� the� Directing� Officers.� An�
analysis� of� withdrawn� complaints� was� also� conducted.� Finally,�
the�third�element�of�the�study,�presented�in�Chapter�6,�is�a�quanti�
tative�analysis�of�the�judicial�and�trial�process�for�rape�complaints�
based�upon�173�rape�trial�court�records�and�35�trial�transcripts.�

T�

Quantitative�research�uses�structured�designs�to�collect�objec�
tive� and� reliable� information� from� a� large� number� of� people.� Its�
findings�can�be�replicated�and�may�be�representative�of�the�popu�
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lation�as�a�whole.�Qualitative�data,�however,�can�provide�rich�in�
sights� into� respondents’� understandings� of� their� social� worlds.�
Some� researchers� have� argued� that,� while� national� surveys� pro�
vide� invaluable� information� on� the� prevalence� of� sexual� assault,�
smaller� targeted� surveys� are� more� appropriate� for� studying� the�
experiences�of�victims�(e.g.,�Gardner,�1990).�In�addition,�in�depth�
interviews�with�rape�victims�are�largely�absent�from�the�literature.�
This�qualitative�component�has�the�potential�to�provide�a�valuable�
addition�to�knowledge�in�Ireland�and�further�afield.�

PARTICIPATION�IN�THE�STUDY�

Specific� criteria�were�put� in�place� for�participation� in� this� study.�
These�were:�

1. Offence:�The�definition�of�rape�used�in�this�study�followed�the�
legal�definition�as�defined�under�the�Criminal�Law�(Rape)�Act�
1981� and� the� Criminal� Law� (Rape)� (Amendment)� Act� 1990.�
Only�individuals�who�experienced�one�or�more�of�the�follow�
ing�were�eligible�to�participate:��

a) penetration�of�the�vagina�by�penis�without�consent,�or�

b) penetration� (however� slight)�of� the�anus�or�mouth�by� the�
penis�without�consent,�or��

c) penetration� (however� slight)� of� the� vagina� by� any� object�
held�or�manipulated�by�another�person�without�consent.��

2. Age:�Participants�must�have�been�18�or�over�at�the�time�of�the�
assault�to�participate.�Rapes�committed�against�children,�while�
prosecuted�under� the�same� legislation,� raise�a�different�set�of�
strategic,�legal�and�ethical�issues.��

3. Time�limit:�The�first�phase�of�the�study�focused�on�rapes�that�
occurred�since�2002.�It�was�important�to�start�at�2002�because�
new�legislation�was�enacted�in�2001�which�might�have�had�the�
effect�of�altering�the�experiences�of�victims.�The�second�phase�
of� the� study,� examining� the� prosecutorial� decision,� included�
rapes�reported�to�Gardaí�between�1� January,�2000�and�31�De�
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cember,� 2004.� Finally,� the� third� aspect� of� the� study,� the� trial�
process,�utilised�trial�court�records�from�the�Central�Criminal�
Court� Register� recorded� between� 2000� and� 2005� and� court�
transcripts�from�rape�cases�that�were�prosecuted�between�2002�
and�2005.�

4. Jurisdiction:�All�rapes�must�have�occurred�in�Ireland.��

STRAND�I:�REPORTING�RAPE�–�METHODS�AND�TOOLS�

The�study�involved�a�national�survey�of�100�women�who�experi�
enced� rape� in� Ireland� since� 2002.� The� survey� had� three� primary�
aims:� (a)� to� profile� the� characteristics� of� rape� in� Ireland,� (b)� to�
identify�the�factors�that�influenced�the�reporting�or�non�reporting�
of�rape�to�the�Gardaí�and�(c)�for�those�who�reported,�to�document�
their� experiences� as� their� cases� progressed� through� the� criminal�
justice�system.�This�chapter�outlines�the�methods,�design�and�pro�
cedures�used� in� this�aspect�of� the� study.� It�also�describes� the� in�
struments�and�questionnaires�used�to�obtain�information.�Finally,�
it�concludes�with�a�socio�demographic�profile�of�respondents.�

Procedures�
Data�collection�took�place�between�August�2005�and�October�2006.�
Three� main� strategies� for� recruitment� were� used.� First,� partici�
pants� were� contacted� through� Rape� Crisis� Centres,� all� of� whom�
agreed� to� assist� the� research� including� the� centres� not� affiliated�
with� the�Rape�Crisis�Network�Ireland.�This�produced�the� largest�
response�(n�=�85).�Second,�posters�and�leaflets�were�designed�and�
distributed� to� agencies� that� had� contact� with� potential� rape� vic�
tims,�such�as�doctors’�surgeries,�hospitals,�universities,�other�edu�
cational� institutes,� and� women’s� refuges.� These� materials� con�
tained� information� about� the� participation� criteria,� assurances�
about� the� confidentiality� of� the� survey� and� details� about� how� to�
participate.�This�proved�a�largely�unsuccessful�strategy,�resulting�
in�only�three�responses.�Finally,�a�media�campaign�involving�both�
national�and�local�media�was�undertaken.�This�consisted�of�inter�
views�with�the�researchers,�letters�to�editors,�and�articles�describ�
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ing�the�research�and�requesting�participation.�This�strategy�gener�
ated� eleven� eligible� responses.� One� respondent� did� not� explain�
how�she�heard�about�the�survey.�

Within�the�RCCs,�counsellors�made�the�initial�contact�with�eli�
gible�clients�using�a�prepared�script,�which�set�out�the�purpose�of�
the�study,�what�participation�involved�and�the�ethical�guidelines.1�
If� the� client�agreed� to�participate,� their�name�and�contact�details�
were� forwarded� to� the� researcher� who� then� contacted� them� di�
rectly.� Three� methods� of� participation� were� offered� to� partici�
pants:�post,�telephone�or�on�line.�A�research�helpline�and�website�
were�set�up�for� the�study.�A�covering� letter� that�reiterated� infor�
mation� about� the� research� was� enclosed� with� the� survey� pack�
(and�read�to�telephone�interviewees).�Respondents�who�wished�to�
remain� anonymous� were� given� the� option� of� having� the� survey�
posted�to�them�care�of�their�local�Rape�Crisis�Centre.�Respondent�
located�through�other�means�contacted�the�researcher�directly�by�
phoning� the� research� helpline.� No� payment� was� offered� for� par�
ticipation�in�the�survey.�Participants�in�the�face�to�face�interviews�
were�paid�€50�to�cover�expenses.�In�total,�71�respondents�said�they�
were�willing�to�be�contacted�for�the�follow�up�survey,�resulting�in�
50� participants.� The� follow�up� questionnaire� was� sent� to� partici�
pants�on�two�occasions,�facilitating�a�prospective�study�of�contact�
with�the�criminal�justice�system�and�the�impact�of�rape.�Finally,�a�
sub�group�of�participants�was�asked�to�participate�in�face�to�face�
interviews,�producing�twelve�interview�scripts.�

Instruments�
Three�questionnaires�were�designed�for�the�study:�the�initial�sur�
vey,�the�follow�up�survey�and�the�qualitative�interview�schedule.�
In�designing�the�questionnaire,�existing�guidelines�for�conducting�
research� on� sexual� violence� were� consulted.� Early� drafts� of� the�
questionnaires�were�reviewed�externally�and�modified�on�the�ba�
sis�of�advice�received.�The�pilot�studies�offered�further�opportuni�

������������������������������������������������������
1�See�Appendix�1�for�description�of�the�ethical�guidelines�used�in�the�research.�
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ties�to�test�the�questionnaire�in�the�field.�A�copy�of�the�question�
naire�is�provided�in�Appendix�2.�

Follow�up�Survey�

Of�the�original�sample�of�100�respondents,�50�completed�a�follow�
up�questionnaire�designed�to�assess�the�impact�that�the�rape�and�
their� experiences� within� the� justice� system� had� on� their� mental�
health�and�attitude.�In�particular,� it�was�intended�to�examine�the�
relationship�between�the�stage�of�attrition�and�mental�health�and�
recovery.� The� questionnaire� involved� four� psychometric� tests�
aimed�at�understanding�incidences�of�possible�psychological�dys�
function,�the�impact�the�incident�had�on�the�individuals’�‘outlook’�
on� life,� their� perception� of� the� ‘locus� of� control’� or� the� extent� to�
which�the�individual�feels�they�have�control�over�the�outcomes�of�
their� life,� and� indications� of� Post�Traumatic� Stress� Disorder�
(PTSD)�among�rape�survivors.�
�
General� Health� Questionnaire� (GHQ�12).� People� who� have� ex�
perienced�sexual�violence�are�also�likely�to�suffer�significant�psy�
chological�and�physical�consequences,�as�is�widely�documented�in�
the�literature�(see�Foa�and�Riggs,�1995).�The�General�Health�Ques�
tionnaire�was�designed� to�detect�psychiatric�disorders�within� re�
spondent�populations�in�community�settings�and�non�psychiatric�
clinical�settings�(Goldberg,�1978:�1).�The�questionnaire�used�in�this�
study� is� the� GHQ�12.� The� GHQ�12� is� the� shortest� version� of� the�
General�Health�Questionnaire�available�and�has�been�identified�as�
a� good� measure� of� psychological� wellbeing� (Goldberg� and� Wil�
liams,� 2004).� This� is� a� twelve� question� self�reported� survey� that�
asks�respondents�to�give�a�score�of�1�to�4,�(1�=�‘not�at�all’,�2�=�‘no�
more�than�usual’,�3�=�‘rather�more�than�usual’�and�4�=�‘much�more�
than� usual’)� to� questions� designed� to� assess� variations� from� the�
normal�state�of�mind�of�the�respondent�over�the�past�weeks.�The�
questionnaire� therefore� focuses� on� ‘breaks� in� normal� function,�
rather�than�upon�lifelong�traits’�(ibid.:�5).�The�GHQ�12�may�be�as�
sessed�in�two�ways:��
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� According�to�the�GHQ�scale�in�which�scores�of�0�are�given�to�
the�answers�‘not�at�all’�and�‘no�more�than�usual’,�and�a�score�
of�1�is�given�to�‘rather�more�than�usual’�and�‘much�more�than�
usual’;�or��

� According� to� a� Likert� scale� which� produces� results� ranging�
from�1�4,�with�one�representing�‘not�at�all’�and�four�represent�
ing�‘much�more�than�usual’.��

�
The� first� score� can� be� used� to� identify� a� split� in� the� sample� (i.e.,�
whether� individuals� who� made� a� report� to� the� Gardaí� are� more�
likely� to� have� indications� of� poor� mental� health� than� those� who�
did� not� make� such� a� report),� while� the� Likert� scale� is� useful� for�
establishing� a� gradation� in� poor� mental� health� indicators� among�
those�who�did�and�those�who�did�not�report�their�rape.�
�
Post�Traumatic� Life� Change� Questionnaire.� There� is� growing�
awareness� that� positive� changes� can� occur� after� a� negative� life�
event�(Tedeschi,�Park�and�Calhoun,�1998).�Research�suggests�that�
the�perception�of�a�positive�effect�may�be�linked�to�better�mental�
and�physical�health�among�victims�of� sexual�violence� (Frazier� et�
al.,�2001;�Connor�et�al.,�2003).�Frazier�et�al.’s�(2001)�post�traumatic�
life� change� questionnaire� was� used� to� examine� the� positive� and�
negative�changes�that�occurred�in�survivors’�lives�as�a�result�of�the�
rape.� Although� there� are� other� validated� instruments� that� meas�
ure�post�traumatic�growth,�this�scale�was�chosen�because�it�incor�
porates� both� positive� and� negative� changes� and� because� it� has�
previously� been� used� with� sexual� assault� victims.� The� self�
administered�questionnaire�consists�of�17� items�that�measure� life�
changes�on�several�dimensions:��

� Changes� in� self� (e.g.� sense� of� self� worth,� faith� in� own� judge�
ment);�

� Relationships�(e.g.�with�family�and�friends);�

� Life� philosophy� (e.g.� sense� of� purpose� in� life,� spiritual� well�
being);�
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� Empathy�(e.g.�concern�for�others�in�similar�situations);�and��

� Beliefs�about�the�world�(e.g.�belief� in�the�goodness�of�people,�
about�the�safety�of�the�world).��

�
The�17�items�were�rated�on�a�five�point�scale�with�‘1’�representing�
‘much�worse’�and�‘5’�representing�‘much�better’.�Scores�were�tal�
lied� on� a� Likert� scale,� with� higher� scores� indicating� positive� life�
changes�and�lower�scores�indicating�negative�life�changes.�
�
Post�Traumatic� Stress� Disorder� Symptom� Scale� –� Self� Report�
(PSS�SR).� The� PSS�SR� was� developed� to� measure� the� presence�
and�severity�of�Post�Traumatic�Stress�Disorder.� It� is�a� self�report�
questionnaire� consisting� of� 17� items,� which� correspond� to� the�
DSM�III�R� diagnostic� criteria� for� Post�Traumatic� Stress� Disorder�
(PTSD).� The� PSS�SR� is� used� to� measure� the� frequency� of� symp�
toms�associated�with�Post�Traumatic�Stress�Disorder�using�a�four�
point� Likert� scale� (0� =� ‘Not� at� all‘� to� 3� =� ‘five� or� more� times� per�
week/very� much/almost� always‘)� (Foa� et� al.,� 1993).� Foa� et� al.�
(1993)�found�this�scale�to�be�both�a�reliable�and�valid�measure�of�
PTSD.� The� scale� was� chosen� over� other� measures� of� post�
traumatic� stress� disorder� for� a� number� of� reasons.� First,� it� has�
been� validated� with� female� rape� victims.� Second,� whereas� most�
PTSD�scales�consist�of�professionally�administered�interviews,�the�
PSS�SR�has�been�validated�as�a� self�report� instrument.�Finally,� it�
takes�account�of�the�revised�DSM�III�diagnostic�criteria.�

Symptoms�are�organised�into�three�categories:�re�experiencing�
the� event� or� intrusion� (e.g.� nightmares,� flashbacks),� avoidance�
numbing�(e.g.�avoiding�trauma�reminders,�detachment�from�oth�
ers),� and� increased� arousal/hyperarousal� (e.g.� hyper�vigilance).�
Those�respondents�who�record�a� ‘1‘�or�higher�on�at� least�one� in�
trusion,� three� avoidance/numbing,� and� two� hyperarousal� items,�
were�determined�to�have�a�probable�diagnosis�of�PTSD�(Foa�et�al.,�
1993).��
�
Locus� of� Control� Test.� Locus� of� control� is� ‘a� generalised� expec�
tancy� pertaining� to� the� connection� between� personal� characteris�
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tics� and/or� actions� and� experienced� outcomes’� (Lefcourt,� 1991:�
414).� Individuals� with� an� internal� locus� of� control� believe� that�
their�actions�directly�affect�events,�while�people�with�an�external�
locus�of�control�believe�that�their�destinies�are�controlled�by�luck�
or�the�influence�of�powerful�others.�In�the�literature,�belief�about�
self�efficacy�has�been�identified�as�an�important�factor�in�recovery�
from�traumatic�episodes�(see�Benight�and�Bandura,�2004).�In�order�
to�establish�whether�the�stage�of�attrition�was�affected�by�the�re�
spondent’s�perception�of�her�ability�to�control�a�situation,�Leven�
son’s� Locus� of� Control� test� was� used� (Levenson,� 1981).� This� test�
assesses�beliefs�about�the�operation�of�control�and�is�measured�on�
three� scales:� Internality� (I� scale),� Powerful� Others� (P� scale)� and�
Chance�(C�scale).�The�I�scale�measures�the�extent�that�individuals�
feel�they�have�control�over�their�own�lives�and�is�related�to�an�in�
ternal� locus�of�control,�while� the�P�scale�measures� the�belief� that�
powerful�others�have�control�in�their�lives.�The�C�scale�measures�
the� extent� to� which� individuals� feel� that� fate� or� chance� controls�
what� happens� to� them� (Levenson,� 1981:� 17).� The� P� and� C� scales�
are� thus� related� to� an� external� locus� of� control.� A� Likert� scale�
ranging�from�1�(strongly�disagree)�to�6�(strongly�agree)�recorded�
the� respondents’� answers� to� questions.� Each� scale� produces� re�
sults� that� range� from� 8–48,� with� a� score� of� 24� indicating� no� real�
feeling� either� way.� It� is� empirically� possible� for� an� individual� to�
score�high�or�low�scores�on�all�three�scales�as�they�are�unrelated�to�
one�another,�although�this�is�uncommon�(ibid.:�18).��
�
Statistical�Tools�for�the�Analysis�of�Psychometric�Tests.�Due�to�
the�small�sample�size,� the�variety�of�statistical�tests�and�their�de�
gree�of�accuracy�were�impaired.�ANOVA�tests�required�a�sample�
size�of�76�to�achieve�a�power�of�0.80.�Our�sample�was�too�small�for�
this�test.�The�sample�size�was�marginally�large�enough,�however,�
to�qualify�for�Chi�Square�tests�for�independence,�with�a�power�of�
0.80,�indicating�a�20�per�cent�probability�of�a�type�II�error.�Type�II�
errors,�also�called�false�negatives,�occur�when�the�null�hypothesis�
is�not�rejected�despite�being�false.�In�lay�terms�this�means�that�sta�
tistical�tests�may�indicate�that�there�is�no�statistical�significance�to�
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a�relationship,�when,�in�fact,�there�is.�Although�a�power�of�0.80�is�
lower� than� desired,� it� is� conventionally� held� among� social� re�
searchers�to�be�acceptable�(Cohen,�1988).�Independent�samples�t�
tests�allowed�for�the�smallest�sample�size,�but�were�also�run�at�a�
power�of�0.80.�Again,�this�means�that�there�is�a�20�per�cent�prob�
ability� of� not� identifying� significant� results,� suggesting� that� this�
analysis� may� provide� an� incomplete� picture� of� the� relationship�
between�attrition�and�recovery�from�rape.�

Qualitative�Interview�Schedule�

The�primary�aim�of�the�qualitative�interview�was�to�elicit�in�depth�
narrative� accounts� of� the� decision� to� report� rape� to� the� Gardaí.�
The�interview�also�offered�an�opportunity�to�study�the�process�of�
recovery,� including� the� impact� of� rape,� respondents’� coping�
strategies�and� their�use�of� support� services.�Elements�of� the�Life�
Story�Interview�(McAdams,�1995)�were� incorporated�into�the�de�
sign.�This�questionnaire�is�designed�to�uncover�participants’�per�
sonal� stories,� motivations,� goals� and� sense� of� self.� The� interview�
covered�four�main�areas:�

� Section�I:�The�decision�to�report�(e.g.�reasons�for�reporting/not�
reporting);�

� Section�II:�Impact�of�the�rape�(e.g.�changes�experienced,�impact�
on�relationships.�employment);�

� Section� III:� Recovery� process� (e.g.� key� events,� positive� and�
negative�influences�on�recovery);�and�

� Section� IV:� Coping� strategies� (e.g.� internal� resources,� role� of�
social�supports).�

�
The�analysis�of� the� interviews�aimed� to� identify� themes� relevant�
to�those�who�reported�their�rape,�those�who�did�not,�and�themes�
common�to�both�groups.�Furthermore,�it�attempted�to�understand�
the� context� in� which� the� decision� to� report� was� made� and� the�
long�term� impact� that� such� a� decision� had� on� the� victim.� Al�
though�parts�of�the�interview�were�structured,�priority�was�given�
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to�allowing� the� interviewee� to�describe� their�experiences� in� their�
own�words�and�time,�and�thus�to�allow�as�much�relevant�informa�
tion�as�possible�to�be�shared.�

In�order�to�examine,�in�depth,�the�factors�involved�in�making�
the�decision�of�whether�or�not�to�report�a�rape,�discourse�analysis�
was� used� to� analyse� the� interviews.� Discourse� analysis� ‘concen�
trates� on� the� analysis� of� knowledge� formations,� which� organize�
institutional� practices� and� societal� reality� on� a� large� scale’;� thus,�
‘interview� data� are� analyzed� on� the� macrosociological� level,� as�
social� texts’� (Talja,�1999:�460).� In� this�way,� the� interview�analysis�
attempted� to� reveal� underlying� social� conditions� that� may� influ�
ence�a�rape�victim’s�decision�to�report.��

Because�of�the�large�amounts�of�data�produced�through�quali�
tative�interviews,�the�sample�size�was�necessarily�small.�Care�was�
taken,� however,� to� ensure� that� victims� of� different� ages,� socio�
economic� backgrounds� and� experiences� were� included.� Conse�
quently,�the�sample�for�the�interviews�does�adequately�represent�
the�variation�in�victims�present�in�the�larger�data�samples�used�for�
the�initial�survey.�Further,�as�individual�interviews�varied�greatly�
in� length� and� participants� were� allowed� to� stop� the� interview�
whenever�they�felt�necessary,�not�all�of�the�interviews�were�com�
pleted� to� the�same�extent.�Thus,�victim�recommendations,� the� fi�
nal� part� of� the� interview,� were� not� supplied� by� all� those� inter�
viewed.� Despite� this,� the� interviews� did� provide� a� wide�ranging�
and�spontaneous�source�of�data�that�has�the�potential�to�provide�
texture� and� context� to� the� quantitative� data� and,� in� some� cases,�
has�produced�results� that�explain�and/or�challenge� the� results�of�
the�quantitative�studies.�

Limitations�

This�study�had�a�number�of�shortcomings.�The�first�related�to�the�
sample�size�(n�=�100).�Small�numbers�make�it�hard�to�detect�statis�
tical�differences�unless�they�are�very�large.�Second,�the�sample�is�
not�representative�of�all�rape�victims.�Existing�statistics�show�that�
most�rape�victims�do�not�report�(McGee�et�al.,�2002;�RCNI,�2004).�
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The�number�of�non�reporters�in�the�current�sample�(n�=�34)�is�low,�
suggesting� that� this� group� may� be� under�represented.� Also,� al�
though�efforts�were�made�to�recruit�men,�only�three�were�located.�
Nevertheless,�despite�its�limitations,�this�sample�is�one�of�the�larg�
est�obtained�for�an�Irish�study�of�this�kind�and�offers�valuable�in�
sight� into� the� experience� of� rape� in� Ireland� and� victim� decision�
making.�It�is�also�a�national�study�and�so�can�provide�insight�into�
rural�and�urban�experiences.�

STRAND�II:�PROSECUTING�RAPE�–��������������������������������������������
METHODOLOGY�AND�TOOLS�

Questionnaire�
For�this�section�of�the�study,�a�quantitative�analysis�was�performed�
on�materials� received� from�the�Office�of� the�DPP�on�597� reported�
rapes�received�by�the�DPP�from�the�beginning�of�2000�to�the�end�of�
2004.�Questionnaires�were�completed�by�researchers�in�the�Office�of�
the� DPP,� with� questions� relating� to� basic� factual� information� in�
cluding�relevant�dates,�classification�of�offences,�the�DPP’s�final�de�
cision�and�the�outcome�of�the�case.�A�copy�of�the�questionnaire�is�
appended� in� Appendix� 3.� In� total,� 623� questionnaires� were� re�
turned�by�the�DPP,�which�resulted�in�a�total�of�597�usable�case�files.�
Nine� case� files� were� excluded� as� they� were� not� rape� cases� and�
eighteen�files�were�found�to�be�duplicates.�The�data�was�recorded�
by�reference�to�victims,�resulting�in�two�cases�being�aggregated�into�
one�as� they�both�referred� to� the� rape�of�one�woman�by� two�men.�
Two�further�files�(each�representing�the�rapes�of�two�women�on�a�
single�occasion�by�one�man)�were� recorded� to� represent� the�com�
plainants�and�were�thus�documented�as�four�files.�Of�the�597�usable�
case�files,�one�further�file�was�excluded�from�the�regression�analysis�
as�the�decision�to�prosecute�was�still�pending.��

Follow�up�Questionnaire�
A�second�questionnaire�was�prepared�in�respect�of�the�complain�
ant’s�decision�to�withdraw,�a�copy�of�which�is�shown�in�Appendix�
4.�A�total�of�161�questionnaires�were�returned.�Along�with�factual�
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information,� the� DPP’s� researchers� provided� the� answers� as� re�
corded�by�Gardaí�relating�to�false�reporting�and�complainant�vul�
nerability,�such�as�poverty,�homelessness,�substance�abuse�or�de�
pendency,�the�complainant’s�relationship�with�the�accused,�prosti�
tution�and�mental�illness,�and�the�complainant’s�stated�reason�for�
withdrawal.�Additional�information�from�the�Garda�files�was�also�
included�where�relevant.��

Tools�of�Analysis�
Data�from�the�original�and�follow�up�questionnaires�were�entered�
into�the�Statistical�Package�for�the�Social�Sciences�(SPSS)�program,�
version�15.0.�This�program�was�then�used�to�assess�potential�rela�
tionships�and�significant�associations�between�various�case,�com�
plainant,�and�suspect�factors�recorded�on�the�questionnaires.�Fur�
ther,�relationships�and�associations�between�these�factors�and�the�
ultimate� decision� on� prosecution� were� also� assessed.� Descriptive�
statistics� were� also� generated� which� could� then� be� compared� to�
population�demographics�for�the�state�of�Ireland.�

The� 2002� Census� was� used� to� compare� population� demo�
graphics�with�the�population�of�suspects�and�complainants�in�this�
study.�The�2002�Census�was�chosen�over� the�2006�Census�as� the�
earlier�Census�was�a�better�comparative�match�to� the�date�range�
of� 2000�2004� for� the� complaints� used� in� the� analysis.� If� different�
groups�and�regions�were�proportionally�represented�then�the�per�
centages� from�this�study�and�the�population�demographics� from�
the�Census�should�be�roughly�equal.�Where�this�was�not�true,�cer�
tain�groups�and/or�regions�of�the�country�can�be�seen�to�be�over�or�
under�represented.��

Limitations�
Researchers�were�not�permitted�to�access�the�DPP’s�files�directly,�
and� instead�had� to�rely�on� the�DPP’s�own�research�staff� to�com�
plete� the� surveys� in� respect� of� the� files.� This� restriction� created�
some�difficulties,�especially�in�respect�of�the�consistent�interpreta�
tion� of� the� questions� asked.� Further,� the� initial� intention� was� to�
examine�a�small�sample�of�questionnaires�as�a�pilot�study�and�to�
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then�examine�and�re�work�the�questionnaire�as�necessary,�before�
submitting�the�questionnaire�to�the�entire�sample.�However,�time�
constraints� negated� this� possibility.� In� consequence,� some� ques�
tions�that�could�have�been�included�in�the�questionnaire�were�ab�
sent.�However,�the�questionnaire�did�address�the�vast�majority�of�
concerns�noted�in�the�literature�regarding�prosecutorial�decision�
making,�and�the�large�sample�size�allowed�for�a�good�variation�of�
statistical�tests�with�a�high�power,�indicating�a�very�low�probabil�
ity�of�attaining�false�results.��

STRAND�III:�THE�TRIAL�PROCESS�–������������������������������������������
METHODOLOGY�AND�TOOLS�

The� third�and� final� section�of� the� study,�presented� in�Chapter�6,�
concerns� rape� attrition� occurring� during� the� trial� processes.� To�
properly�investigate�this�form�of�attrition,�it�was�necessary�to�gain�
access� to� court� records.� An� immediate� decision� was� made� be�
tween�retrospective�and�prospective�methodologies.�A�retrospec�
tive�methodology�focuses�on�cases�that�have�been�completed,�and�
the� investigation� would� therefore� require� access� to� official� re�
cords.� A� prospective� methodology� focuses� on� cases� still� making�
their�way�through�the�judicial�system,�and�would�require�ongoing�
contact� with� the� courts� and� court� personnel.� The� literature� con�
tains�numerous�examples�of�both�strategies�being�employed,�and�
they�both�have�their�advantages.�It�was�decided�that�a�retrospec�
tive�methodology�would�better�suit�the�needs�of�this�analysis,�for�
a�variety�of�methodological�and�logistical�reasons:�

� In� order� to� investigate� attrition,� it� was� necessary� that� the�
cases� in� the� sample� be� completed� to� allow� for� identification�
of�the�attrition�point,�and�a�retrospective�study�of�completed�
cases�would�give�the�best�overview�of�the�entire�criminal�jus�
tice�system;�

� A�retrospective�study�would�minimize�the�level�of�disruption�
caused�to� the�operations�of� the�Courts�Service�and�the�courts�
themselves;�
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� The� Annual� Reports� of� the� Courts� Service� indicate� that� there�
are�comparatively�few�rape�cases�being�heard�by�the�courts�–�
an�average�of�35�per�year�between�2000�and�2005�(Courts�Ser�
vice,� 2000�2005).� Many� of� these� would� deal� with� child� rape�
and�therefore�would�not�fit� the�study’s�eligibility�criteria.�Ac�
cordingly,�a�methodology� that� relied�upon�direct�observation�
would� not� return� a� sufficient� number� of� cases� for� analysis�
within�an�acceptable�time�frame;�and,�

� Rape�trials�are�no�longer�heard�only�in�Dublin;�rather�they�can�
be�heard�in�cities�and�larger�towns�around�the�country,�mak�
ing�their�observation�by�researchers�more�difficult�in�logistical�
terms.�

�
A�discussion�with�the�Courts�Service� indicated�that� their�records�
fall�into�two�categories:�

� Trial�Court�Records,�which�typically�contain�all�the�formal�pa�
perwork� concerning� cases� such� as� the� Book� of� Evidence,� the�
Order� Sending� the� Defendant� forward� for� Trial,� bail� docu�
ments,�the�jury’s�verdict,�the�Certificate�of�Conviction�and�sen�
tencing� documents� such� as� Victim� Impact� Reports,� Probation�
Reports�and�details�of�the�sentence�itself�

� Trial� Transcripts,� which� would� include� a� verbatim� record� of�
the�evidence�presented�at�trial,�and�possibly�counsel’s�closing�
arguments,�the�judge’s�charge�to�the�jury.�

�
Both�categories�of�documents�were�of�interest�to�this�analysis.�

Trial�Court�Records�
The� Chief� Justice� and� the� Courts� Service� granted� the� research�
team�unrestricted�access�to�the�trial�court�records�held�by�the�Cen�
tral�Criminal�Court,�subject�to�a�Confidentiality�Agreement�under�
which�it�was�agreed�not�to�identify�any�individual�case�and�to�al�
low� the� Courts� Service� to� verify,� in� advance� of� publication,� that�
this� requirement� had� been� adhered� to.� The� Courts� Service� also�
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provided� a� small� office� in� the� Four� Courts� complex� in� which� to�
conduct�the�examination�of�the�files.��

The� analysis� began� with� the� Register� of� the� Central� Criminal�
Court,�a�very�large�book�in�which�is�recorded�(by�hand)�all�cases�
referred�to�the�Central�Criminal�Court�for�trial.�The�Register�con�
tains�basic�information�on�each�case,�such�as�the�case�number,�the�
defendant’s� name,� the� principal� charges� involved,� the� county� in�
which�the�case�occurred,�whether�or�not�bail�was�granted�and�the�
name� of� the� defendant’s� solicitor.� From� the� Register� a� list� of� all�
cases�in�which�sexual�charges�were�noted�were�extracted�accord�
ing� to� the� year� in� which� the� case� was� referred� to� the� Central�
Criminal� Court.� Interestingly,� we� discovered� that� while� most�
cases�were�assigned�numbers�according�to�the�year�of�referral,�this�
was�not�always� the� case.�Thus,� some�cases�were� received� in�one�
year�but�were�assigned�a�number�from�the�preceding�year�or�from�
the�following�year.�There�were�also�several�instances�of�cases�be�
ing�consolidated�into�other�cases,�sometimes�in�different�years.��

In� total,� the� Central� Criminal� Court� received� 661� cases� be�
tween�2000�and�2005,�of�which�432�had�at� least� some�sexual�ele�
ment�and�were� included�on�our� list.�The� initial� list�was�not�con�
fined� to� those� cases� listed� in� the� Register� as� being� rape� cases;�
rather,�note�was�taken�of�all�sexual�cases�so�as�to�include�any�cases�
that� involved�allegations�of� rape�but�which�were�not�prosecuted�
or�listed�as�such.�Each�of�these�cases�was�sought�from�the�Central�
Office�archive�and�reviewed�to�determine�whether�or�not�they�met�
the�eligibility�criteria:��

a) The�victim�was�aged�at�least�18�at�the�time�of�the�incident.�The�
age�of�the�defendant�was�irrelevant;�

b) The�gender�of�the�victim�was�irrelevant;��

c) The�case�involved�at�least�an�allegation�of�non�consensual�pene�
tration�that�would�meet�the�legal�definition�of�rape�as�contained�
in�either�section�2�of�the�Criminal�Law�(Rape)�Act�1981�or�sec�
tion�4�of�the�Criminal�Law�(Rape)�(Amendment)�Act�1990;�and��

d) �The�incident�occurred�in�Ireland.�
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The� majority� of� sexual� cases� involved� allegations� of� sexual� of�
fences� against� children,� but� some� others� involved� allegations� of�
sexual�offences�against�adults�that�did�not�legally�amount�to�rape.�
Both�categories�of�case�were�excluded.�A�number�of�cases�involv�
ing�multiple�allegations�of�sexual�abuse�and�rape�that�began�when�
the�victim�was�a�child�but�continued�after�he�or�she�reached�ma�
jority� were� encountered.� These� cases� were� included� initially� but�
ultimately� were� excluded� as� they� were� in� reality� cases� of� child�
abuse�and�were�of�a�materially�different�nature�to�those�cases�that�
were� the� focus� of� this� study.� The� end� result� of� this� review� is�
shown�in�Table�3.1.�

Table�3.1:�Review�of�Cases�Received�by�the�Central�Criminal�Court�

No.�of�Cases�Received�by�CCC� 661�

No.�of�Cases�with�a�Sexual�Element� 432�

No.�of�Cases�Located� 416�

No.�of�Cases�Excluded� 243�

Total�No.�of�Cases�Included� 173�

��
Each�of� these�173� cases�was� then� reviewed� in�detail� and�a�ques�
tionnaire,�set�out�in�Appendix�5,�was�completed�in�respect�of�each�
case.�Each�questionnaire�was�then�double�checked,�with�a�random�
sample�being�checked� in�detail� to�ensure�accuracy.�The�resulting�
data� were� then� inputted� into� a� specially� designed� database,� and�
the� inputting� was� double�checked� to� ensure� accuracy.� The� data�
were�then�analysed.��

Trial�Transcripts�
The�Chief� Justice�granted�the�research�team�permission�to�access�
trial�transcripts,�subject�to�the�same�Confidentiality�Agreement�as�
with� the� Trial� Court� Records.� From� the� Registrar� of� the� Central�
Criminal�Court�a� list�of� all� rape�cases� that�went� to� trial�between�
2002�and�2005�were�obtained.�We�did�not�go�back� to�2000�as�we�
were� informed� that� transcription� protocols� changed� that� year� to�
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include�closing�arguments.�The�Trial�Court�Record�for�each�of�the�
cases�on�the�list�was�then�checked�to�ensure�that�it�fell�within�the�
eligibility� criteria;� those� that� involved� allegations� against� child�
victims� and� allegations� of� offences� that� did� not� meet� the� legal�
definition�of�rape�were�excluded.�Cases�that�went�to�retrial�were�
counted�as�separate�cases.� In�total,�75�cases�that�went�to�trial�be�
tween� 2002� and� 2005� that� fell� within� our� eligibility� criteria� were�
identified.� The� Courts� Service� was� approached� for� copies� of� the�
transcripts�in�each�of�these�cases�but�we�were�informed�firstly�that�
the�stenographers�in�court�do�not�work�for�the�Courts�Service�but�
for� commercial� firms� of� Court� Reporters,� and� that� formal� tran�
scripts�are�only�prepared�in�respect�of�cases�that�are�appealed�to�
the� Court� of� Criminal� Appeal.� The� Registrar� of� the� Court� of�
Criminal� Appeal� supplied� all� of� the� transcripts� of� the� cases� that�
had�been�appealed�–�thirteen�in�all.�We�then�sought,�and�received,�
permission�from�the�Chief�Justice�to�approach�the�Court�Reporters�
to�produce�transcripts�especially�for�the�study.�They�agreed�to�do�
so�and�supplied�all�of� the�outstanding�transcripts�on�the� list� that�
they�were�able�to�locate,�and�in�as�complete�a�condition�as�possi�
ble.�A�brief�questionnaire�was� then�completed� in� respect�of�each�
transcript,�a�copy�of�which�is�presented�in�Appendix�6.�The�result�
ing�data�were�then�analysed.�

Limitations�
Regrettably,� a� large� number� of� transcripts� were� incomplete,� but�
virtually� all� had� a� complete� transcript� of� both� the� complainant’s�
evidence�and�the�defendant’s�evidence.�Only�a�minority�contained�
counsel’s�closing�speeches�and�the�judge’s�charge�to�the�jury.�Even�
fewer�contained�the�judge’s�comments�at�sentencing.�This�limited�
the�quantity�and�in�some�cases�the�quality�of�the�information�that�
could�be�gleaned�from�the�transcripts.��
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Chapter�4�

REPORTING�RAPE�

THE�SAMPLE�

he�survey�data�was�collected�from�a�sample�of�100�adult�rape�
victims,�who�had�experienced�rape�in�Ireland�since�2002.�This�

section�describes�the�key�socio�demographic�characteristics�of�the�
respondents.�Although�the�sample�was�not�designed�to�be�repre�
sentative� of� the� population� as� a� whole,� the� sample� will� be� com�
pared� to� the� Irish� population� (CSO,� 2002)� and� the� SAVI� sample,�
where�appropriate.�

T�

Age�
The�majority�of�participants�were�relatively�young.�Around�30�per�
cent�were�under�22�years�and�a�further�20�per�cent�were�aged�23�to�
27� years.� Nevertheless,� there� was� a� wide� variation� in� ages.� The�
youngest�participants�were�18�years�old�at�the�time�of�the�survey,�
while�the�oldest�was�62�years.��

Table�4.1:�Age�at�Time�of�Survey�

� Age�in�Years�

Minimum� 18�

Maximum� 62�

Median� 27�

Mode� 22�

Mean� 30.3�

Standard�Deviation� 10.8�
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Location�
Participants�were�also�asked�to�classify�their�current�area�of�resi�
dence� as� either� rural,� town� or� city.� Numbers� were� fairly� evenly�
divided�between� the� three,� although�slightly�more� lived� in� cities�
(39�per�cent)�than�villages�(29�per�cent)�or�towns�(32�per�cent).�The�
Census�figures�for�2002�(CSO,�2002)�showed�that�40�per�cent�of�the�
population�lived�in�rural�areas�and�60�per�cent�in�urban�areas�(in�
cluding�large�towns).�In�SAVI,�around�half�lived�in�rural�areas.�A�
lower� number� of� respondents� in� the� current� sample� than� in� the�
general�population�were�living�in�rural�areas.��

Respondents�were�also�asked�in�which�county�they�were�cur�
rently� residing� (see� Table� 4.1).� Eighteen� of� the� 26� counties� were�
represented� in� this� survey.� However,� the� majority� came� from�
Kerry� (12� per� cent),� Limerick� (12� per� cent),� Dublin� (11� per� cent)�
and� Galway� (11� per� cent).� In� the� ‘other’� category,� two� gave� cur�
rent�addresses�outside�Ireland.�Seven�per�cent�did�not�answer�this�
question.��

Table�4.2:�Current�County�of�Residence�

� %�

Cork� 6�

Donegal� 6�

Dublin� 11�

Galway�� 11�

Kerry� 12�

Limerick� 12�

Mayo� 6�

Waterford� 6�

Other� 23�

Not�given� 7�

�
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Respondents�were�also�asked�about�their�nationality.�The�vast�ma�
jority�(89�per�cent)�were�Irish.�A�further�five�per�cent�were�born�in�
the� UK.� The� remainder� were� born� in� other� European� countries�
(two� per� cent)� and� outside� Europe� (three� per� cent).� One� respon�
dent�did�not�provide�this�information.�These�proportions�are�simi�
lar�to�census�figures.�

Employment�Status�
Table�4.3�shows�the�employment�status�of�the�respondents.�The�un�
employment�rate�was�19�per�cent�(women�who�were�on�disability�
allowances� were� also� classed� as� unemployed).� Census� figures� for�
2002�show�that�3.8�per�cent�of�Irish�women�were�unemployed�and�a�
further�4�per�cent�were�on�disability.�The�percentage�unemployed�
in�this�sample�is�therefore�greater�than�in�the�general�population.��

Table�4.3:�Employment�Status�

� %�

Paid�Employment� 59�

Student� 14�

Homemaker� 8�

Unemployed� 19�

�
Census�figures�(2002)�show�that�higher�proportions�of�the�current�
sample� (59� per� cent)� were� in� full� employment� compared� to� the�
Irish�population�as�a�whole�(43.3�per�cent).�Similar�rates�described�
themselves�as�students�(14�per�cent�compared�to�11�per�cent�in�the�
total�population),�while�fewer�were�homemakers�(8�per�cent�com�
pared�to�27�per�cent�in�general�population).�In�McGee�et�al.�(2002),�
7� per� cent� were� students,� 48� per� cent� were� in� paid� employment�
and�less�than�one�per�cent�worked�in�the�home.�

Living�Arrangements�
The� living� arrangements� of� the� respondents� are� shown� in� Table�
4.4.� Just� over� half� (51� per� cent)� described� themselves� as� single.�
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Seventeen�per�cent�were�either�married�(4�per�cent)�or�living�with�
a�partner�(13�per�cent).�A�fifth�were�living�with�their�parents.�Fi�
nally,� nine� per� cent� were� separated� or� divorced� and� two� were�
widowed.�One�person�did�not�answer�this�question.�

Table�4.4:�Living�Arrangements�

� %�

Single� 51�

Married/Cohabiting� 17�

Living�with�Parents� 21�

Other� 11�

�
Census� figures� (CSO,�2002)�show�that�42�per�cent�of� the�popula�
tion�was�single�and�47�per�cent�were�married.�Percentages�of�sin�
gle� women� in� the� present� study� were� higher� (51� per� cent)� and�
married�much�lower�(four�per�cent).�The�breakdown�was�very�dif�
ferent�from�the�SAVI�sample,�where�19�per�cent�of�female�respon�
dents� were� single� and� 69� per� cent� were� classified� as� married/������
co�habiting/divorced�or�separated�(McGee�et�al.,�2002).��

Case�Status�
Respondents�were�asked�about�the�status�of�their�case�at�the�time�
of� the� interview.� Around� two�thirds� of� the� sample� (n� =� 66)� re�
ported� the� rape� to� the� Gardaí� and� a� third� (34� per� cent)� did� not.�
Among� those� who� reported,� eight� women� did� not� make� a� state�
ment.� Of� the� remainder� who� made� a� statement� (n� =� 58),� the� of�
fender� had� been� charged� in� nine� cases� and� cases� had� been�
dropped�in�30�cases.�Fourteen�files�were�with�the�DPP�at�the�time�
of� the� interview�and�were�awaiting�a� final�decision.�The�remain�
ing� four� participants� did� not� know� the� status� of� their� cases.�
Among� the� nine� cases� in� which� the� offender� had� been� charged,�
trials�had�been�completed�in�four�cases.��
�
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CHARACTERISTICS�OF�RAPE�

This� section� gives� an� account� of� the� experience� of� rape,� as� de�
scribed� by� the� survey� respondents.� It� provides� details� about� the�
victim,� the� offender,� the� nature� of� the� assault� and� the� context� in�
which�it�occurred.�This�information�is�important�for�two�reasons.�
First,� few� Irish� studies� to� date� have� explored� the� experience� of�
rape.� Second,� existing� evidence� suggests� that� the� type� of� assault�
often� impacts�on�victims’�decisions�to�report�and�criminal� justice�
agents’�decisions�to�pursue�a�case�(see�Estrich,�1987).�It�is�therefore�
important� to� account� for� these� factors� in� a� study� of� victim� deci�
sion�making.� Findings� are� compared,� where� appropriate,� with�
patterns� found� in� Irish� (e.g.� McGee� et� al,� 2002;� RCNI,� 2004)� and�
international� (e.g.� Myhill� and� Allen,� 2002;� Tjaden� and� Thoenes,�
1998)�studies.��

Age�at�Time�of�Assault�
Table�4.5�shows�the�age�of�respondents�at�the�time�of�the�assault.*�
The� range� of� ages� at� the� time� of� the� rape� was� broad,� with� ages�
ranging�between�18�and�62�years�(respondents�had�to�be�over�18�
to� participate).� The� results� indicate� that� the� majority� were� rela�
tively�young�at� the� time�of� the�assault,�with�over�a� third� (38�per�
cent)� aged� 22� or� under.� Nevertheless,� a� significant� minority� (10�
per�cent)�were�aged�48�or�over.�Overall,�the�average�age�at�which�
the�assault�occurred�was�28.9�(SD�=�10.7).�The�median�age�was�26�
years�and�the�mode�was�19�years.�

The�age�profile�of�respondents�is�comparable�to�that�reported�
in�other�studies.�Age�has�been�identified�as�an�important�risk�fac�
tor� for� sexual�violence,�with�women� in� their� late� teens�and�early�
twenties�most�vulnerable� to� rape�and�sexual�assault� (Myhill� and�
Allen,� 2002;� Mouzos� and� Makkai,� 2004;� Tjaden� and� Thoennes,�
1998).�Similar�patterns�have�been� found� in� Ireland.�For�example,�
the� majority� of� clients� treated� for� sexual� assaults� at� the� Rotunda�

������������������������������������������������������
*�Two�women�reported�experiencing�rape�over�a�period�of�several�years�so�were�
excluded� from� the� age� analysis.� Both� reported� that� the� abuse� occurred� during�
their�twenties�and�thirties.�
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Sexual� Assault� Treatment� Unit� in� 2003� were� aged� 16� to� 29� (Ro�
tunda,�2003).�

Table�4.5:�Age�at�Time�of�Assault�

� Age�

Minimum� 18�

Maximum� 62�

Median� 26�

Mode� 19�

Mean� 28.9�

Standard�Deviation� 10.7�

�

Location�of�Assault�
Respondents�were�asked�where�the�rape�had�occurred.�(Four�peo�
ple� mentioned� more� than� one� location� so� the� total� exceeds� 100.)�
As� can� be� seen� in� Table� 4.6,� the� majority� of� rapes� occurred� in�
doors.�Around�a�third�(n�=�32)�of�reported�assaults�occurred�in�the�
victim’s�home.�Other�common�locations�were�homes�belonging�to�
the�offender�(n�=�24),�non�relatives�(n�=�13)�and�relatives�(n�=�4).�A�
significant�minority�reported�that�they�had�been�raped�outdoors,�
either�in�a�public�area�(n�=�9)�or�on�the�street�(n�=�12).�

This� confirms� patterns� found� in� Ireland� and� other� jurisdic�
tions,�which�show�that�women�are�most�likely�to�be�raped�in�their�
own�homes�(see�for�example,�Myhill�and�Allen,�2002;�McGee�et�al,�
2002).�In�Ireland,�McGee�et�al.�(2002)�found�that�female�victims�of�
adult� sexual�violence�were�most� likely� to�have�been�assaulted� in�
their�own�home�(20�per�cent),�outdoors�(24�per�cent)�or�in�the�of�
fender’s�home�(14�per�cent).�
�
�
�
�
�
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Table�4.6:�Location�of�Assault�

� Number

In�Your�Own�Home� 32�

At�the�Offender’s�Home� 24�

On�the�Street� 12�

Friend’s�or�Other�Non�relative’s�House� 13�

In�a�Park/Other�Open�Public�Space� 9�

B&B/Hostel/Hotel� 5�

Relative’s�House� 4�

At�Work� 1�

At�School/University� 1�

In�a�Pub/Nightclub� 1�

Other� 4�

�

Victim�Offender�Relationship�
Almost� all� of� the� incidents� involved� just� one� offender.� Eight� re�
spondents� reported� incidents� involving� more� than� one� offender�
and�two�did�not�answer�this�question.��

Looking�at�the�victim’s�relationship�to�the�offender,�the�results�
show� that� the� majority� of� women� were� raped� by� someone� they�
knew.� The� largest� categories� involved� friends� (14� per� cent)� and�
acquaintances�(25�per�cent).�Only�a�minority�of�respondents�were�
raped� within� intimate� relationships.� Five� per� cent� of� rapes� were�
perpetrated� by� spouses� or� partners,� and� three� per� cent� by� boy�
friends.� Around� one� in� ten� involved� former� relationships.� Ex�
boyfriends� perpetrated� seven� per� cent� of� rapes� and� ex�spouses�
and�partners�perpetrated�three�per�cent.�Just�over�a�third�(n�=�34)�
involved�assaults�by�strangers.��

�
�
�
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Table�4.7:�Relationship�to�Offender�

� %�

Stranger� 34�

Acquaintance� 25�

Friend� 14�

Ex�boyfriend� 7�

Spouse/Partner� 5�

Workmate/Colleague� 3�

Date� 3�

Boyfriend� 3�

Ex�spouse/ex�partner� 3�

Family�member� 2�

No�response� 1�

Total� 100�

�
The�rate�of�stranger�rapes�found�in�this�sample�is�higher�than�has�
been� reported� in� victimisation� surveys.� In� Britain,� for� example,�
stranger�rapes�accounted�for�only�eight�per�cent�of�all�rapes�(My�
hill�and�Allen,�2002).�Slightly�higher�rates�of�stranger�rapes�have�
been�found�elsewhere,�although�they�are�generally�still�quite�low.�
Seventeen� per� cent� of� rapes� and� assaults� are� perpetrated� by�
strangers� in� Australia� (Australian� Bureau� of� Statistics,� 1999),� 23�
per�cent� in�Canada�(Johnson�and�Sacco,�1996)�and�14�per�cent� in�
the�USA�(Tjaden�and�Thoennes,�1998).��

The� Rape� Crisis� Network� Ireland� national� statistics� indicate�
that�only�6.8�per�cent�of�their�clients�were�assaulted�by�strangers�
while� the� majority� were� assaulted� by� friends,� acquaintances� or�
partners�(2007).�This�suggests�that�victims�of�intimate�partner�vio�
lence�are�under�represented�in�this�study.�Nevertheless,�one�of�the�
largest� category� of� unwanted� sexual� experiences� documented� in�
the� SAVI� report� concerned� assaults� by� strangers� (21� per� cent� of�
incidents)�(McGee�et�al.,�2002).�It�is�not�clear�whether�these�differ�
ences�reflect�actual�patterns�of�sexual�violence�or�differential�dis�
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closure� to� researchers� and� support� services.� There� is� some� evi�
dence� to�suggest� that�victims�of�non�stranger�rape�are� less� likely�
to�label�their�experiences�as�rape�and�do�not�always�disclose�such�
incidents�to�researchers�(see�Gartner�and�MacMillan,�1995).�

Verbal�Threat/Use�of�Force�
A�significant�number�of�the�rapes�reported�in�this�survey�involved�
force�or� threat�of� force�beyond�that�required�to�commit� the�rape.�
Just� under� half,� or� 47� per� cent,� of� respondents� stated� that� they�
were� verbally� threatened� or� intimidated� by� the� offender� at� the�
time�of�the�incident.��

Table�4.8:�Use�of�Force�or�Threats� � � � �

� Physical�Force�(%)� Threat�(%)�

Yes� 71� 47�

No� 24� 48�

Missing� 5� 5�

�
A� significant� proportion� (71� per� cent)� also� reported� that� the� of�
fender� used� physical� force� against� them.� Some� respondents� (14�
per�cent)�said�that�the�offender�used�a�weapon�in�the�attack.�The�
most�common�was�a�knife�or�other�stabbing�implement�(reported�
by� eight� women).� These� results� reflect� the� findings� of� victimisa�
tion�surveys,�which�show�that�the�majority�of�rapes�are�accompa�
nied�by�physical�force�and�threats�(e.g.�Myhill�and�Allen,�2002).�

Victim�Resistance��
Respondents�were�asked�whether�they�had�attempted�to�resist�the�
attack,�either�physically�(by�force�or�trying�to�escape),�verbally�(by�
screaming�or�persuading�the�attacker)�or�by�other�means.�The�ma�
jority� (66� per� cent)� reported� offering� some� form� of� resistance.�
Among� those� who� did� not� resist,� three� explained� that� they� had�
been� unable� to� do� anything� because� they� were� unconscious,�
drugged�or�tied�up�at�the�time�of�the�assault.�Three�others�froze�or�
felt� they�could�do�nothing.� It� is� important� to�note� that� resistance�
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can� result� in� additional� physical� injury;� as� one� respondent� ex�
plained,� ‘I� told� him� to� fuck� off,� he� got� very� violent� so� I� went�
quiet’.�It�is�also�important�to�note�that,�although�almost�two�thirds�
of� respondents� attempted� to� resist� their� attackers� using� physical�
and�verbal�means,�these�strategies�did�not�prevent�the�rape.�

Table�4.9:�Victim�Resistance�

Resistance� %�

Yes� 66�

No� 33�

Don’t�know/unsure� 2�

�
In�general,�studies�show�that�people�are�more�certain�that�a�rape�
has�occurred�when� the�victim�engages� in�obvious�physical� resis�
tance� (Krulewitz� and� Nash,� 1979).� Further,� victims� who� do� not�
resist� rape�are� less� likely� to� label� their�experience�as� rape� (Peter�
son�and�Muehlenhard,�2004).�Under�Irish�law,�however,�failure�to�
resist�does�not,�of� itself,� indicate�consent�and� the�same� is� true� in�
most�of�the�common�law�world.��

Physical�Injury��
Respondents� were� asked� whether� they� had� been� physically� in�
jured� as� a� result� of� the� assault.� Around� a� third� (37� per� cent)� re�
ported� that� they� suffered� no� physical� injury� during� the� assault.�
This�means�that�a�little�less�than�two�thirds�suffered�some�physi�
cal� injuries.� Rates� of� physical� injury� in� this� sample� were� higher�
than� have� been� reported� in� national� surveys,� in� which� around� a�
third�of�victims�report�injuries�(e.g.�Myhill�and�Allen,�2002;�Tjaden�
and�Thoennes,�1998).�

Respondents’� injuries� were� classified� as� either� minor� (e.g.�
bruises,�cuts,�scratches)�or�severe�(e.g.�knocked�unconscious,�bro�
ken� bones,� internal� injuries).� In� most� cases,� the� physical� injury�
was� relatively� minor� (44� per� cent� suffered� injuries� such� as� cuts�
and�bruises),�while�15�per�cent�reported�experiencing�more�severe�
injuries.�Respondents�who�reported�any�physical�injury,�minor�or�
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severe,� were� asked� whether� they� had� required� medical� care� or�
hospitalisation.� In�total,�24�respondents�(a�quarter�of� the�sample)�
received�medical� treatment�for� their� injuries�and�five�of� these�re�
ported�that�their�injuries�were�severe�enough�to�require�hospitali�
sation.� Although� the� physical� injuries� documented� here� are� sig�
nificant,�it�does�not�account�for�the�significant�emotional,�psycho�
logical�and�social� trauma�of� rape� that� is� frequently�recounted�by�
victims�(see�Lees,�1996).�

Table�4.10:�Physical�Injuries�

Severity�of�Injury� %�

None� 37�

Minor�(e.g.�bruises,�cuts,�scratches)� 44�

Severe� (e.g.� knocked� unconscious,�
broken�bones,�internal�injuries)�

15�

Other� 3�

Missing�� 1�

�

Alcohol�Use��
Respondents� were� asked� whether� they� or� the� offender� had� been�
drinking� at� the� time� of� the� incident� and� the� results� indicate� that�
alcohol�use�was�common.�In�half�of�the�cases,� the�respondent�re�
ported� that�both�she�and� the�offender�had�been�drinking.�Levels�
of� alcohol� use� were� also� examined� and� these� will� be� explored�
next.��

Table�4.11:�Alcohol�Use�by�Victim�

� %�

None� 30�

Two�Drinks�or�Less� 16�

Three�to�Five�Drinks� 25�

Six�Drinks�or�More� 29�
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Over� two�thirds� (70� per� cent)� of� women� reported� that� they� had�
been�drinking.� In�order� to�provide�a�more�detailed�picture�of�al�
cohol� use,� respondents� were� asked� how� much� alcohol� they� had�
consumed.� The� breakdown� shows� that� 16� per� cent� had� imbibed�
two�drinks�or�less,�25�per�cent�had�consumed�three�to�five�drinks,�
and�29�per�cent�six�or�more.�The�majority�had�therefore�consumed�
three�drinks�or�more�at�the�time�of�the�assault.��

These� findings� are� in� line� with� patterns� found� in� other� Irish�
studies.�The�Dublin�Sexual�Assault�Treatment�Unit�records�that�58�
per� cent� of� clients� seen� in� 2003� had� consumed� more� than� four�
units� of� alcohol� (Rotunda,� 2003).� Other� Irish� estimates� suggest�
that�alcohol�is�involved�in�around�half�of�all�cases�of�adult�sexual�
violence�(McGee�et�al.,�2002).�

Respondents� were�also�asked�whether� the� offender� had� been�
drinking.�Over�a�quarter�did�not�know.�Of�the�remainder,�respon�
dents� stated� that� the� offender� had� not� been� drinking� in� 16.7� per�
cent� of� cases.� Over� half� of� the� cases� (58� per� cent)� therefore� in�
volved�some�degree�of�alcohol�use�by�the�offender.�Details�about�
the�offenders’�level�of�intoxication�were�also�probed.�Respondents�
said�that�the�offender�had�been�drinking�a�little� in�10�per�cent�of�
cases,� and� had� consumed� a� moderate� amount� in� 24� per� cent� of�
cases.�The�respondent�said�the�offender�had�been�drinking�a�lot�at�
the�time�of�the�assault�in�24�per�cent�of�incidents.��

Table�4.12:�Alcohol�Use�by�Offender�

� %�

None�� 16�

A�Little� 10�

Moderate� 24�

A�Lot� 24�

Unknown� 26�

�

�
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CHARTING�THE�PATHWAY�TO�JUSTICE�

One�of� the�primary�aims�of� this�survey�was� to� shed� light�on� the�
factors�that�influence�victims’�decisions�to�report�rape�to�the�Gar�
daí.�It�is�widely�accepted�that�reporting�rates�for�rape�and�sexual�
assault� are� extremely� low.� In� Ireland,� for� example,� The�SAVI�Re�
port� estimated� that� only� around� one� in� ten� rapes� are� reported� to�
the� Gardaí� (McGee� et� al.,� 2002).� Non�reporting� therefore� consti�
tutes� the� largest�source�of�attrition�in�cases�of�rape,�yet� the�proc�
esses�and�factors�involved�are�poorly�understood.��

This�section�examines�the�victim’s�role�in�attrition,�using�the�in�
formation� provided�by� survey� respondents�about� the� factors� they�
considered� when� making� their� decision.� First,� the� explanations�
given�by�the�100�survey�respondents�for�their�decisions�to�report�or�
not� to�report�are�examined.�Among�victims�who�make�a�report,�a�
significant� number� later� withdraw� their� complaint� (Kerstetter,�
1990),�and�the�next�section�examines�the�reasons�given�by�victims�in�
this� sample� for� withdrawing� their� complaint.� Finally,� existing� re�
search�indicates�that,� for�many�victims�of�rape�and�sexual�assault,�
the�main�source�of�assistance�comes,�not�from�official�agencies�but�
from�informal�social�networks� (e.g.�Greenberg�and�Rubrack,�1992;�
Kaukinen,�2002).�The�final�section�therefore�focuses�on�the�alterna�
tive�sources�of�help�utilised�by�the�respondents.��

Before�addressing�the�reasons�for�reporting,�non�reporting�and�
case� withdrawal,� the� victim’s� role� in� attrition� is� described.� Table�
4.13�shows�the�victim’s�role�in�attrition,�expressed�as�a�percentage.�
As�can�be�seen,�around�a�third�did�not�report;�a�further�eight�per�
cent� reported� but� did� not� make� a� statement,� and� nine� per� cent�
made�a�statement�but�later�withdrew�their�complaint.�Around�half�
(n�=�49)�pursued�their�complaint.��

�
�
�
�
�
�
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Table�4.13:�Victim’s�Role�in�Attrition�

Status� %�

Did�Not�Report� 34�

Reported,�No�Statement� 8�

Made�Statement,�Withdrew� 9�

Case�Pursued� 49�

Total� 100�

�

Reasons�for�Not�Reporting�
Thirty�four� respondents� stated� that� they� had� not� informed� the�
Gardaí�about�the�rape.�They�were�asked�to�give�reasons�for�their�
answer.� This� question� was� open�ended� to� allow� respondents� to�
express� the� full� range� of� factors� that� influenced� their� decisions.�
Many�gave�more�than�one�reason,�giving�a�total�of�60�responses.�

Their� reasons�can�be�summarised�under� five�broad�headings:�
(a)�psychological�factors�(b)�social�considerations�(c)�criminal�jus�
tice� factors� (d)� incident� characteristics,� and� (e)� other� reasons.� In�
most�cases,�more�than�one�factor�was�involved�and�it�is�likely�that�
multiple� factors� are� considered� by� victims� in� making� their� deci�
sions.�This�section�will�explore�these�factors�in�detail.�

Table�4.14:�Reasons�for�Not�Reporting�

Reason� Number�

Criminal�Justice�(N�=�18)�

No�Evidence� 8�

Fear�of�Legal�Process� 5�

Lack�of�Faith�in�Justice�System� 5�

Social�(N�=�12)�

Didn’t�Want�Others�to�Know� 8�

Fear�of�Disbelief� 3�

Got�Negative�Response� 1�
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Incident�Characteristics�(N�=�15)�

Alcohol/Drug�Use�by�Victim� 6�

Drug�Assisted�Rape� 4�

Victim–Offender�Relationship� 5�

Psychological�Factors�(N�=�12)�

Embarrassment/Shock/Fear� 10�

Blamed�Self� 2�

Other�(N�=�3)�

Fear�of�Perpetrator� 3�

�

Criminal�Justice�Factors�

Concerns�about�the�legal�system�are�regularly�cited�by�victims�as�
reasons�for�non�disclosure�to�police�(see�Kelly�et�al.,�2005;�Lievore,�
2003).� Victims� variously� cite� fear� that� they� will� not� be� believed�
(Lees,�1997),� the�belief�that�the�police�cannot�help�(Van�Kesteren,�
Mayhew� and� Nieuwbeerta,� 2000)� or� perceive� the� incident� as� a�
private�matter�(Mouzos�and�Makkai,�2004).�In�total,�18�women�in�
this� study� cited� factors� relating� to� the� criminal� justice� system� as�
reasons� for� non�reporting.� Several� specific� aspects� were� men�
tioned:� concerns�about� lack�of�evidence,� fear�of� the� legal�process�
and�lack�of�faith�in�the�justice�system.��
�
No� Evidence.� Eight� women� stated� that� they� did� not� report� be�
cause� they� felt� there� was� not� enough� physical� evidence� that� the�
crime� had� occurred.� In� three� cases,� this� was� because� the� women�
did�not�report�straight�away.�By�the�time�they�considered�report�
ing,�they�felt�it�was�too�late�as�the�physical�evidence�of�the�crime�
was� gone.� In� one� case,� the� respondent’s� drink� was� spiked� on� a�
night� out� and� by� the� time� she� realised� what� had� happened� the�
evidence�was�gone.�The�remaining�two�respondents,�both�in�their�
twenties,� described� how� the� shock� and� trauma� they� experienced�
immediately�after�the�rape�meant�they�initially�tried�to�deal�with�it�



� Rape�and�Justice�in�Ireland�142

themselves� by� suppressing� or� minimising� what� had� happened.�
The�following�respondent,�raped�by�a�stranger,�wrote:�

Didn’t�report�because�at�the�time�of�the�incident�I�was�in�shock.�I�
tried� to� put� it� down� to� just� a� bad� experience� and� thought� it�
wasn’t�as�bad�as�it�seemed.�Blamed�myself� for�putting�myself� in�
the� situation� with� the� guy.� Also� didn’t� think� anyone� would� be�
lieve�me.�And�after�a�day�or�two�had�passed,�all�physical�evidence�
was�gone.�All�that�was�left�were�fading�bruises�(107).�

Others� were� aware� that� determinations� in� rape� cases� centre� on�
one�person’s�word�against�another.�In�Irish�law,�the�onus�of�proof�
is�on�the�prosecution.�Two�had�had�prior�sexual�contact�with�the�
offender� and� feared� the� Gardaí� would� not� believe� that� they� had�
not�consented�on�this�occasion.�Two�others�had�been�drinking�at�
the�time�of�the�assault�and�their�answers�suggested�a�fear�that�this�
would�impact�on�their�credibility.�The�following�quote�from�a�26�
year�old� woman,� raped� in� her� own� home� by� a� friend,� illustrates�
this:�

I�was�drunk�and�a�little�unsure�as�to�what�exactly�had�happened.�
A�friend�came�into�my�bedroom�while�I�was�sleeping�after�having�
been�drinking.�I�spoke�to�other�friends�about�it�the�following�day�
and�confronted�the�guy�a�couple�of�days�later.�I�didn’t�expect�any�
joy� from� talking� to� the� Gardaí� as� I� knew� it� would� be� his� word�
against�mine�(32).�

Fear�of�Legal�Process.�Five�women�were�concerned�about�certain�
aspects�of� the� legal�process.�Many�were�concerned�about�the� im�
pact�the�process�would�have�on�themselves,�their�family�and�their�
friends.� Research� suggests� that� fear� of� ‘secondary� victimisation’�
by�the�criminal�justice�system�may�not�be�unfounded�(e.g.,�Camp�
bell�et�al.,�2001).��

I�felt�it�would�make�things�worse�because�I�thought�it�would�pro�
long�the�way�I�was�feeling.�Because�I�was�drugged�and�didn’t�re�
member�a�lot�and�didn’t�know�who�did�this�to�me�(60).�
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One�woman�was�misinformed�about� the�nature�of� the�Garda� in�
terview� and� this� discouraged� her� from� reporting.� She� had� been�
drugged�and�raped�by�a�stranger�in�her�home�and�explained�her�
fears:��

I�was�afraid�of�the�impact�it�would�have�on�those�close�to�me�and�
me�as� a�victim.� I�heard� that� the�Gardaí�make�you� sit� in�a� room�
with� the� offender� and� make� your� statement.� I� couldn’t� do� that�
(81).�

Lack� of� Faith� in� Justice� System.� Feldmann�Summers� and� Ash�
worth�(1984)�argued�that�people�are�less�likely�to�report�a�crime�if�
they�believe� it�will�not�result� in�a�positive�outcome.� In� this�study,�
five� respondents� had� little� faith� that� the� criminal� justice� system�
could�help� them.� Two� believed� that� offenders�would�not� be� pun�
ished.�Both�were�concerned�about�the�traumatic�nature�of�the�court�
process.� They� felt� it� would� not� be� worth� enduring� as� the� process�
was�unlikely�to�result�in�justice�for�them.�As�one�respondent,�a�21�
year�old�woman�who�was�raped�by�a�stranger�at�a�party,�put�it:�

I� didn’t� think� there� was� any� point,� they� would� have� gotten� off�
without�being�convicted�and�I�would�have�had�to�go�through�the�
whole�thing�again�over�and�over,�describing�every�time�what�hap�
pened� to�me.� I�wanted� to� forget� about� it� as� soon�as� it� happened�
(114).�

The�remaining�two�did�not�believe�that�the�Gardaí�could�do�any�
thing.� The� following� extract,� from� a� 19�year�old,� who� was�
drugged�and�raped�by�a�stranger,�wrote:�

I�was�at�a�festival.�There�were�no�cameras.�My�drink�was�spiked.�
Trying�to�find�him�would�be�like�trying�to�find�a�needle�in�a�hay�
stack�(99).�

There� is� some�evidence� to�suggest� that�contact�with� the�criminal�
justice� system� can� be� damaging� to� victims.� In� some� cases,� it� can�
intensify� existing� psychological� distress� (see� Campbell� et� al.,�
2001).�Many�victims�also�rate�their�experience�at�court�negatively�
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(Holmstrom� and� Burgess,� 1978).� Further,� few� who� report� rape�
achieve�a�conviction� (see�Regan�and�Kelly,�2003)� suggesting� that�
this�group’s�lack�of�faith�may�be�justified.�

Social�Factors�

Did�Not�Want�Others�to�Know.�Four�respondents�mentioned�the�
impact� disclosure� would� have� on� their� family� and� friends� as� a�
reason� for� not� reporting.� In� two� cases,� respondents� felt� that� the�
criminal� justice�process�would�be�distressing�for�them�to�endure.�
Another�woman�who�was�assaulted�by�a�work�colleague�was�con�
cerned�that�members�of�her�family�might�retaliate�against�the�of�
fender�and�be�arrested�themselves:��

[I�was]�protecting�myself�and�my�family�–�if�I�said�anything�they�
would�have�got�upset,�might�have�talked�to�offender�and�ended�up�
in�jail�(39).�

Where� the�offender� is�part�of� the�victim’s� inner�circle,� the�effects�
of� reporting� on� family� and� friends� becomes� more� germane.� The�
following�example�illustrates�how�a�personal�relationship�with�the�
offender�can� impact�on�disclosure.�The�woman�was�raped�by�an�
ex�boyfriend�with�whom�she�had�a�child.�She�explained:��

We�have�a�son�so�I�didn’t�want�to�cause�problems�that�would�af�
fect� his� relationship� with� his� father� or� for� me,� problems� with�
friends/relatives�not�believing�me�(98).�

Others� were� concerned� about� the� wider� consequences� of� report�
ing.� They� did� not� want� people� in� their� areas� to� know� what� had�
happened�to�them.�They�felt�that�the�benefits�of�reporting�would�
not�outweigh�the�costs�of�people�finding�out.�This�may�be�a�par�
ticular�concern�for�people� living� in�small�or�close�knit�communi�
ties.�This�is�illustrated�by�the�quote�below�from�a�21�year�old�stu�
dent�raped�at�a�house�party:�

[It]� happened� in� local� area.� I� didn’t�want� anyone� to� know�what�
happened�(83).�
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Fear�of�Disbelief.�To�some�extent,�this�category�overlaps�with�fear�
of�disbelief�by�Gardaí�but�is�given�as�a�separate�category�because�
it� related� to� a� more� general� fear� of� disbelief.� Two� of� the� respon�
dents�in�this�category�were�raped�by�someone�they�knew.�The�fol�
lowing�explanation�was�provided�by�a�woman�who�was�raped�by�
a�friend�in�her�own�home.�

I�did�not�report�the�rape�because�I�was�too�ashamed�at�what�hap�
pened� to�me�at�my�age.� I� didn’t� think�anyone�would�believe�me�
and�I�did�not�want�my�children�to�find�out�what�had�happened�to�
me�(89).�

Negative� Response.� Greenberg� and� Ruback� (1992)� stressed� the�
significance�of�social� influence� in�decisions�to�report�crime.�They�
argued� that� negative� responses� from� trusted� others� can� impede�
disclosure.� In� this� study,� two� respondents� stated� that� a� negative�
response�was�the�reason�for�non�disclosure.�In�one�case,�a�19�year�
old� woman� who� was� raped� by� an� acquaintance� did� not� receive�
support� when� she� told� her� friends� what� happened.� In� another�
case,�the�respondent�felt� ignored�by�the�Gardaí,�thereby�illustrat�
ing�Jordan’s�observation�that�initial�contact�with�the�police�is�im�
portant�in�encouraging�victims�to�come�forward�(2001).�In�her�an�
swer,�this�woman�explained�how�she�was�treated�and�the�impact�
it�had�on�her.�

When� I� finally� decided� to� report� this� crime,� I� went� to� the� local�
Garda� Station� and� stood� at� the� window� inside,� completely� ig�
nored�by�male�and�female�guards�for�20�[minutes].�In�the�end,�I�
was� so� distraught� I� left.� It� astounded� me� that� I� was� left� there�
though�at�least�five�guards�saw�me�as�they�walked�past�drinking�
coffee�(95).�

Incident�Characteristics�

Research�suggests�that�the�nature�of�the�rape�itself�impacts�on�the�
decision� to� report.� Studies� have� found� that� rapes� conforming� to�
the� ‘real� rape’� template� are� more� likely� to� be� reported.� In� other�
words,� rapes� by� strangers,� where� the� victim� has� been� injured� or�
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where�the�offender�used�force�beyond�that�required�to�commit�the�
rape,�threats�or�a�weapon�are�more�likely�to�be�reported�(see�Wil�
liams,� 1984;� Tomlinson,� 1999;� DuMont� et� al.,� 2003).� Thirteen�
women�explained�that�features�of�the�assault�influenced�their�de�
cision� to� not� report.� The� features� they� identified� were� their� own�
alcohol� or� drug� use,� the� fact� that� they� were� drugged� during� the�
assault�and�their�relationship�to�the�offender.�
�
Alcohol/Drug�Use.�Studies�have�shown�that�alcohol�use�decreases�
the� likelihood�of�reporting�(Clay�Warner�and�Harbin�Burt,�2005),�
and�increases�the�likelihood�of�blame�being�attributed�to�the�vic�
tim�(e.g.,�Scronce�and�Corcoran,�1995).�Six�respondents�referred�to�
their� own� alcohol� or� drug� use� in� their� explanations� for� non�
reporting.� Generally,� the� respondents� felt� that� their� alcohol� or�
drug� use� might� be� judged� negatively� by� the� Gardaí� and� would�
impact�on�whether�they�would�be�believed.�Five�of�these�had�con�
sumed� six� drinks� or� more.� There� concerns� are� illustrated� by� the�
following�comments:��

I� was� drunk� that� time� when� it� happened� and� wasn’t� sure� how�
they�[Gardaí]�would�respond�(64).�

No�point.�His�word�against�mine�and�I�had�been�drinking�(80).�

In� another� case,� the� victim� was� unsure� about� the� details� of� the�
rape� due� to� alcohol� consumption.� Finally,� one� respondent� who�
had�been�raped�by�a�stranger�blamed�herself� for� the�assault.�She�
had�voluntarily�taken�recreational�drugs�earlier�that�evening.�She�
explained:��

I�felt�the�incident�was�my�fault.�That�I�had�intentionally�gone�out�
that�night�to�take�ecstasy�though�later�on�I�was�given�drugs�that�I�
took�but�did�not�know�what�I�was�taking.�So�I�felt�I�could�not�do�
anything,�like�I�had�let�the�situation�happen�(97).�

Drug�assisted� Rape.� The� phenomenon� of� drug�facilitated� sexual�
assaults�has�recently�begun� to�gain�attention� in� the�media.�Date�
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rape� drugs� can� impair� memory� and� decision�making� ability� and�
reduce�victims’�ability�to�recognise�a�dangerous�situation�or�resist�
attack� (Negrusz� et� al.,� 2005).� Four� women� stated� that� they� had�
been�drugged.�All� stated� that� they�had�been� raped�by� strangers.�
One�had�no�recollection�of�the�attack�and�only�discovered�that�she�
had�been�raped�after�a�positive�pregnancy�test.�Three�cited�diffi�
culties�recalling�details�of�the�attack�as�reasons�for�not�reporting.�
One� respondent�explained�how�such�attacks� impact�on� the�deci�
sion�making�process:�

Because�not�much�happens�thereafter� if�you’ve�been�spiked.�You�
slowly�remember�what�has�happened.�By�the�time�it�all�comes�to�
gether,�it’s�too�late�(29).�

Because� I� was� drugged� and� didn’t� remember� a� lot� and� didn’t�
know�who�did�this�to�me�(60).�

Victim/Offender� Relationship.� Research� suggests� that� rapes� in�
volving�offenders�that�are�known�to�the�victim�are�less�likely�to�be�
reported,�although�there�has�been�a�rise�in�reporting�rates�for�non�
stranger� rapes� in� Britain� (Harris� and� Grace,� 1999).� A� prior� rela�
tionship� also� brings� with� it� additional� considerations,� such� as�
breach�of�trust�and�the�impact�of�disclosure�on�family�and�friends.�
In� this� survey,� four� respondents�cited� their� relationship�with� the�
offender�as�a�factor�in�their�decision�not�to�report.�Their�relation�
ship� to� the�offender� took�a�variety�of� levels�of� intimacy.� In� three�
cases,� the� women� had� prior� consensual� sexual� contact� with� the�
offender� and� were� concerned� that� this� would� cast� doubt� on� the�
veracity� of� their� complaint.� In� one� case,� the� offender� was� an� ex�
partner.��

We�had�continued�a�sexual�relationship�for�a�couple�of�years�after�
the� relationship.� I� felt� that� because� people� would� view� our� rela�
tionship� as� being� on� a� strictly� sexual� basis� then� the� Gardaí�
wouldn’t� believe� that� I� hadn’t� consented� or� that� it� wasn’t� me�
leading�him�on.�
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Three� had� met� the� offender� socially� or� on� a� date.� As� one� ex�
plained:�

I�felt�very�ashamed�as�I�was�drinking�and�left�the�disco�with�him�
(65).�

A�final�respondent,�a�woman�in�her�mid�twenties�had�been�raped�
by�a�friend,�and�the�emotional�impact�made�her�unable�to�report:�

A�friend�of�mine�inflicted�this�on�me,�so�a�mixture�of�shock,�unac�
ceptance�of�what�occurred,�etc.�would�be�my�reason�(102).�

Psychological�Factors�

Twelve� respondents� mentioned� psychological� factors� as� reasons�
for� not� reporting.� They� explained� how� they� felt� embarrassed,�
ashamed� or� shocked� about� the� assault.� These� feelings� left� them�
unable�to�confront�or�deal�with�what�had�happened�to�them.�Such�
emotions� are� common� responses� to� sexual� violence� (see� Easteal,�
1994).�One�respondent,�who�was�raped�at�a�party,�explained�why�
she�did�not�report�and�this�is�illustrative�of�these�issues:�

I� wanted� to� forget� about� it� as� soon� as� it� happened.� I’m� also� so�
ashamed�of�what�they�did�to�me;�they�made�me�feel�like�a�piece�of�
dirt.� In� a�way,� reporting� it�would� seem� like� admitting� they�had�
got�the�better�of�me�(114).�

Reasons�for�Reporting�
Two�thirds� (n�=�66)�of�respondents�reported�the�rape�to� the�Gar�
daí.� Of� these,� 48� women� reported� the� offence� themselves,� some�
one�else�made�the�disclosure�in�17�cases�and�one�respondent�could�
not�remember�who�had�contacted�the�Gardaí.�They�were�asked�to�
explain�why�they�had�decided�to�report.�Again,�the�question�was�
open�ended�and�many�gave�more�than�one�reason.�Seven�women�
did�not�provide�any�reasons.�

The�reasons�given�are�presented�in�Table�4.15,�and�have�been�
categorised�under�four�main�headings:�(a)�wanting� justice�(b)�so�
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cial�influence�(c)�security�concerns�and�(d)�other�reasons.�This�sec�
tion�provides�an�in�depth�account�of�these�reasons.�

Table�4.15:�Reasons�for�Reporting�

Reason� Number�

Wanted�Justice�(N�=�23)�

Righting�a�Wrong� 12�

Seeing�Justice�Done� 8�

Serious�Crime� 3�

Social�Influence�(N�=�22)�

Make�Report� 14�

Offer�Advice/Persuasion� 6�

Help�Label�Experience�as�Rape� 2�

Security�(N�=�15)�

Fear/Self�protection� 9�

Protection�of�Others� 6�

Miscellaneous�(N�=�15)�

Incident�Characteristics� 5�

Psychological�Distress� 4�

Faith�in�Criminal�Justice�System� 4�

Other�(N�=�2)�

�

Wanted�Justice�

Existing�studies�suggest�that�victims�are�more�concerned�with�get�
ting�public� validation� for� the� crime�and� the�harm� it� caused� than�
engaging�in�retribution�(Lewis�Herman,�2005).�In�total,�23�respon�
dents�cited�a�desire�for�justice�as�their�reason�for�reporting.�There�
were� several� themes� expressed� within� this� category:� belief� that�
what�had�happened�was�a�wrong�that�needed�righting,�needing�to�
see� justice�done�and�a� recognition� that�a� serious� crime�had�been�
committed.��
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To� Right� a� Wrong.� Victims� are� more� likely� to� report� if� they� be�
lieve�they�have�been�wronged�(see�Greenberg�and�Ruback,�1992).�
Twelve�respondents�expressed�a�desire�to�obtain� justice�for�what�
had�happened�to�them.�Responses�in�this�category�were�generally�
expressed�using�phrases� like� ‘it� shouldn’t�have�happened� to�me’�
or�‘it�was�an�offence�towards�me’.�The�following�respondent�was�
raped� by� a� stranger.� She� told� her� partner� immediately� and� they�
reported�the�offence�to�the�Gardaí�together.�She�explained�her�rea�
son�simply:��

Because�I�wanted�justice�for�what�was�done�to�me�(106).�

Others� expressed� a� strong� belief� that� what� had� happened� was�
‘wrong.’�The�following�respondent,� raped�by�an�ex�boyfriend,� il�
lustrated�this.�

Because� I� was� violated.� This� man� was� wrong,� what� he� did� was�
wrong.�I�said�no�but�he�didn’t�listen.�Nobody�has�the�right�to�take�
what�isn’t�theirs�(17).�

Seeing� Justice� Done.� In� Hattem’s� study� (2000),� victims� made� a�
report�in�order�to�punish�the�offender.�They�were�aware�that�what�
had� happened� was� wrong,� considered� it� an� offence� and� felt� the�
offender�should�not�get�away�with�it.�Similar�sentiments�were�ex�
pressed� in� this� study.� Eight� respondents� expressed� a� desire� that�
the�offender�should�not�get�away�with�what�he�had�done:�

At�the�time�I�thought�it�was�the�right�thing�to�do.�No�one�should�get�
away�with�such�a�thing�and�I�wanted�something�done�about�it�(15).�

Wasn’t�going�to�but�friend�saw�me�upset�and�told�guards.�When�I�
thought�about�it,�it�was�the�right�thing�to�do.�He�shouldn’t�be�get�
ting�away�with�it�(87).�

Within�this�category,�three�respondents�expressed�a�wish�that�the�
offender� be� punished� for� what� he� had� done.� One� woman� de�
scribed�how�she�felt�lucky�to�escape�with�only�minor�injuries�after�
being�raped�by�a�stranger.�She�reported�immediately.�
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[I]� wanted� to� report� straight� away.� I� was� lucky� to� be� alive.�
Wanted� to�stop�him�doing� it� to�someone�else.�Wanted�him�pun�
ished�(26).�

Serious� Crime.� The� literature� shows� that� crimes� that� are� per�
ceived� as� serious� are� more� likely� to� be� reported� (Greenberg� and�
Ruback,�1992).�The�answers�given�by�respondents�in�this�category�
suggested�that�they�expected�a�positive�outcome�from�reporting�–�
for�example,�getting�justice�or�having�the�offender�punished.�The�
following� response� was� given� by� a� woman� who� was� raped� out�
side�her�own�home:�

Serious�crime�–�the�only�thing�to�do.�Never�crossed�my�mind�not�to.�
Believed�the�law�would�give�me�the�answers�I�need�at�the�time�(4).�

Social�Influence�

Social� influence�was� the�second�most� important�reason�given�for�
making� a� report.� Other� people� played� several� roles:� some� pro�
vided� concrete� help� by� making� the� report� when� the� victim� was�
too� distressed,� some� offered� advice� and� confirmed� that� the� inci�
dent� was� a� crime.� Feldmann� Summers� and� Norris� (1984)� found�
that� victims� who� reported� had� experienced� more� social� pressure�
to�report�from�family�and�friends.��
�
Make�Report.�The�most�frequently�mentioned�role�of�other�people�
was�to�make�the�report�to�the�police.�Chambers�and�Millar�(1983)�
found� that� the�majority�of�victims� talked� to� someone�else�before�
deciding�to�report�(mostly�friends�and�relatives),�and�that�many�of�
these�people�made�the�decision�to�report.�In�this�study,�14�respon�
dents�explained�that�the�decision�to�report�was�made�by�others.�In�
two� cases,� the� decision� to� report� was� made� by� a� nurse� and� a�
friend.�In�three�other�cases,�the�victims�were�found�by�a�passerby�
who�alerted�the�Gardaí.�The�following�explanation�was�provided�
by�a�woman�who�was�drugged�and�raped�by�acquaintances.��
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I� was� found� by� a� cab� driver� in� a�very� distressed� state,� partially�
dressed�and�brought�by�the�cab�driver�to�the�police�station�(20).�

Respondents� explained� how� the� initial� impact� of� the� rape� left�
them�in�distress�or�shock.�Some�respondents�felt�too�upset�or�dis�
tressed� to� make� the� report� themselves� and� another� person�
stepped� in� to� help.� Others� said� they� didn’t� have� time� to� think�
about�reporting.�This�woman�was�raped�by�a�stranger�in�her�own�
home;�her�comments�highlight�the�chaos�and�upheaval�that�often�
accompany�such�attacks:�

It� was� reported� straight� away.� He� broke� into� my� house� in� the�
middle� of� the� night.� My� boyfriend� was� there.� It� was� hectic.� I�
didn’t�make�a�conscious�decision�to�report.�It�just�happened�(48).�

In� other� cases,� the� experience� of� disclosure� was� less� positive.�
Three�respondents� felt�pressured� into�reporting�by� the�person� to�
whom�they�initially�disclosed�the�incident.�The�following�respon�
dent,�a�22�year�old�who�was�raped�by�a�stranger,�told�her�mother�
who�then�called�the�police.�As�a�result�of�this,�the�respondent�ini�
tially�did�not�reveal�the�full�details�of�her�attack�to�the�Gardaí:�

I� didn’t� want� to.� Rang� my� mother� and� she� told� the� guards.� I�
would�have�preferred�if� they�weren’t� involved.�The�guards�made�
me� feel�worse.�Were�abrupt.� I�was�upset.�Didn’t�want�to� talk� to�
two�men.�I�didn’t�tell�them�about�the�rape���the�full�story.�I�knew�
they�weren’t�going�to�get�him�anyway.�I�was�too�upset�so�I�told�
them�I�was�attacked�(50).�

Persuasion.�Six� respondents� indicated� that� they�were�advised�or�
persuaded�to�make�a�report�by�others.� In�the�following�example,�
the� victim� first� disclosed� the� assault� to� a� friend� who� persuaded�
her�to�report.�She�explained�that�she�was�in�shock,�was�trying�to�
deal�with�it�by�herself�and�initially�was�unsure�whether�to�report:�

I�wasn’t�sure�what�to�do�at�first,�but�when�I�told�my�friend�about�
it�she�was�very�angry�and�upset.�She�said�that� the�possibility�of�
him� doing� it� again� if� he� thought� he� got� away� with� it� was� very�
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high�and�so�I�did�it�for�this�reason.�In�this�I�mean�doing�it�to�other�
women�(93).�

Below,� the� respondent�described�how�she�blamed�herself� for� the�
assault.� She� had� been� knocked� unconscious� during� the� assault�
and� did� not� remember� all� the� details.� When� she� confided� in� a�
friend�and�her�doctor,�both�confirmed� that� reporting�was�an�ap�
propriate� response.�She�stressed� the� importance�of�having�some�
one�confirm�that�what�had�happened�was�a�crime.�She�explained:�

At� first� I� went� home� and� slept.� Next� morning� I� woke� up� and�
thought� it�was�my�fault� for�going�out�on�my�own.�But�couldn’t�
remember�anything�but�knew�it�had�happened.�I�called�on�my�best�
friend� and� sat� through� the� whole� thing� word� for� word� and� she�
told�me�to�go�to�the�doctors�and�he�made�same�sense�as�my�friend�
did.�Decided�to�report�the�incident�(112).�

Defining�Experience�as�Rape.�Lievore�(2003)�explains�that,�in�or�
der�to�report,�a�victim�must�first�recognise�herself�as�a�victim�and�
also�believe� that�others�will�view�her� in� that�way.�Research�sug�
gests�that�a�significant�number�of�rape�victims�do�not�classify�their�
experiences� as� rape� (see,� e.g.,� Myhill� and� Allen,� 2002).� Immedi�
ately�after�a�rape,�victims�are�in�shock�and�are�not�always�certain�
that�what�happened�to�them�was�rape�or�even�a�crime.�Other�peo�
ple�can�act�as�an�external�gauge�and�help� the�victim�to� label�her�
experience�appropriately.�The�following�respondent,�who�was�18�
at�the�time�of�the�assault,�did�not�report�immediately�because�she�
was�in�shock.�After�speaking�to�her�family,�she�confirmed�for�her�
self�that�what�had�happened�to�her�was�wrong:�

I�knew�I�had�to,�still�raw�at�the�time.�My�sister�influenced�me�to�
report.�I�knew�it�was�wrong,�didn’t�really�know�what�happened.�
My�brothers�said�it�was�rape�(18).�

Security�

Fifteen� respondents� expressed� the� desire� to� protect� either� them�
selves�or�others�from�future�attacks�by�the�offender.�There�is�evi�
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dence�to�suggest� that�victims�of�sexual�violence�are�at�risk�of� fu�
ture�violence.�Research�has�shown�that�women�who�have�experi�
enced�previous�incidents�of�sexual�abuse�have�a�higher�risk�of�be�
ing� re�victimised� as� adults� (Coid� et� al.,� 2001).� Walby� and� Allen�
(2004)�found�that�half�of�reported�incidents�of�sexual�violence�by�
husbands� or� partners� were� repeat� victimisations.� In� this� study,�
nine� respondents� expressed� concerns� about� their� safety.� In� three�
cases,� the�respondent�stated� that� they� feared�retaliation� from�the�
offender.� All� knew� their� attacker� and� two� had� already� experi�
enced�harassment�or�threats.�The�following�explanation�was�given�
by�a�22�year�old�who�was�raped�by�an�ex�boyfriend�and�suffered�
severe�physical�injury�as�a�result�of�the�attack.�

I� wasn’t� living� my� life� –� not� going� to� college.� Under� constant�
threat� and� harassment� from� offender.� I� couldn’t� live� with� what�
he’d�done.�What�he�did�was�wrong.�He�tried�to�do�it�again�a�sec�
ond�time,�just�walked�into�my�house�(16).�

Four� cases� involved� offenders� with� whom� the� victims� were� in�
volved� in� a� relationship.� The� first� concerned� a� one�off� incident�
with� a� boyfriend.� In� the� remaining� three� cases,� the� respondents�
stated�that�the�most�recent�incident�was�part�of�a�pattern�of�ongo�
ing�abuse.�The�following�respondent�explained�how�her�husband�
had�begun�to�abuse�her�daughter�and�this�gave�her�the�incentive�
she�needed�to�make�a�complaint:��

Because�my�husband�had�raped�me�as�a�form�of�control�–�submis�
sion�and�it�worked�and�he�thought�he�had�me�ground�down�so�he�
started�on�our�daughter.�Couldn’t�cope�with�so�I�went�to�the�Gar�
daí,�social�services,�my�doctor�and�left�the�family�home�(84).�

In� the� final� two� cases,� the� respondents� reported� a� more� general�
sense�of�fear.�Rape�often�engenders�a�new�sense�of�vulnerability�in�
victims�(see�Greenberg�and�Ruback,�1992).��

Six� women� were� concerned� about� protecting� others� from� fu�
ture� attacks� by� the� offender.� Although� reconviction� rates� among�
sex�offenders� is� low,�Falshaw�et�al.� (2003)� found�a�higher�rate�of�
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re�offending� (around� 20� per� cent)� when� re�offending� measures�
included� reconvictions� for� sexual� offences,� undetected� sexual� of�
fending� and� other� offence�related� behaviour.� This� suggests� the�
respondents’� concerns� may� be� justified.� Two� respondents� in� this�
study� stated� that� they� wanted� the� offender� brought� to� justice� to�
prevent�further�offending.� In�a� third�case,� the�respondent�agreed�
to�report�after�her� friend�pointed�out� that� the�offender�might� re�
offend.�Two�women�were�violently�assaulted�and�feared�for�their�
lives.�They�went�to�the�Gardaí�in�order�to�protect�others�from�un�
dergoing� such� brutal� attacks.� The� following� explanation� is� illus�
trative�of�this�attitude:�

I�was�in�shock�when�I�reported.�How�premeditated�and�heinous�it�
was.�He�was�a�professional�and�predatory�rapist.�I�wanted�to�stop�
him�from�doing�it�to�anyone�else�(45).�

Miscellaneous�

Other�explanations�for�reporting�included�incident�characteristics,�
psychological�factors�and�faith�in�the�legal�system.� �Four�respon�
dents�mentioned�factors�concerning�the�assault�as�reasons�for�re�
porting.�All�four�cases�involved�significant�levels�of�violence�and�
this� prompted� their� reports.� The� presence� of� additional� violence�
appeared� to� heighten� the� sense� of� injustice,� the� desire� to� protect�
others� from� such� serious� attacks� and� helped� the� respondents� to�
realise� that� something� serious� had� happened.� This� respondent,�
who� was� raped� by� her� partner,� described� her� injuries,� which� re�
quired�medical�care:�

Because�as�well� as�being� raped,�he�broke�my�arm� in� two�places,�
fractured�my�jaw�and�tooth,�also�ribs.�Want�him�jailed�(111).�

As� for� psychological� distress,� respondents� explained� that� they�
could�not� live�with�what� the�offender�had�done�and�went� to� the�
Gardaí�to�alleviate�some�of�the�distress.�This�comment,�from�a�19�
year�old�assaulted�by�a�friend,�highlights�the�distress�and�fear�ex�
perienced�in�the�aftermath�of�sexual�violence.��
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I�felt�frightened�and�didn’t�know�what�else�to�do�(76).�

Finally,�others�felt�that�the�criminal�justice�system�would�provide�
support,� security� and� answers.� This� comment� illustrates� the� fear�
felt�by�victims�of�rape�and�the�need�they�feel� to�have�the�Gardaí�
do�something�about�it.�

I�would�be�afraid�to�go�outside�if�I�didn’t.�I�was�hoping�the�guards�
would�do�something�about�it�(41).�

Delayed�Reporting�
This� section� describes� the� timing� of� the� report� to� the� police� and�
outlines� the� reasons� respondents�gave� for�not� reporting�straight�
away.�Table�4.16�shows� that� the�majority�of� individuals� that�did�
report�contacted�the�police�within�24�hours.�Twenty�two�(33.3�per�
cent)�reported�the�offence�within�one�hour,�while�a�further�22�no�
tified� the�Gardaí�within�24�hours�of� the�assault�occurring.�Eight�
een� per� cent� (n� =� 12)� waited� a� month� or� more� before� reporting.�
The� longest� delay� was� 18� months� after� the� assault.� One� respon�
dent�did�not�provide�this�information.�

Table:�4.16:�Timing�of�the�Complaint�

� Number�

Within�One�Hour� 22�

Within�24�Hours� 22�

Within�One�Week� 9�

Within�One�Month� 6�

Within�One�Year� 5�

Over�a�Year� 1�

�
Respondents�who�did�not�report�immediately�were�asked�to�give�
reasons�for�the�delay.�In�total,�36�women�answered�this�question.�
Multiple� responses� were� allowed� and� are� listed� below� in� Table�
4.17.� The� most� common� reasons� related� to� the� psychological�
trauma�of�rape.�Many�(n�=�17)�were�in�shock�or�felt�numb�follow�
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ing� the� assault.� Others� (n� =� 7)� tried� to� cope� with� what� had� hap�
pened�privately�before�deciding�to�go�to�the�Gardaí.�Social�factors�
were�also�important.�Nine�women�said�they�were�unsure�whether�
or� not� to� report� until� someone� else� suggested� it,� and� eight� were�
concerned� about� how� others� would� respond� to� disclosure.� Five�
were�concerned�about�the�Garda�response.�

Table�4.17:�Reasons�for�Delay�

� Numbers�

In�Shock/Numb� 17�

Unsure�Whether�to�Report�Until�Someone�Else�
Suggested�It�

9�

Scared�about�Other�People’s�Reactions� 8�

Thought�I�Could�Handle�It�Myself� 7�

Scared�of�Garda�Response� 5�

Scared�of�Offender� 5�

Unconscious/No�Memory� 5�

Was�Not�Sure�If�It�Was�a�Crime�at�First� 4�

Other� 3�

� �

Victim�Withdrawal�
Studies�have�shown�that�victims’�unwillingness�to�proceed�with�a�
complaint�is�a�major�factor�in�attrition�(e.g.,�Kerstetter,�1990;�Har�
ris�and�Grace,�1999).�Studies�exploring� the�nature�of� the�victim’s�
decision�to�make�a�complaint�indicate�that�fear�of�the�legal�process�
is�a�common�reason�for�subsequent�non�cooperation�(Holmstrom�
and�Burgess,�1978;�Kelly�et�al.,�2005).�Others�suggest�that�victims�
might� be� influenced� by� the� behaviour� of� police� and� prosecutors�
(Frohmann,� 1991;� Chambers� and� Millar,� 1983)� or� concerns� about�
the�nature�and�quality�of�the�evidence�supporting�their�complaint�
(Kerstetter�and�van�Winkle,�1990).�This�survey�aimed�to�examine�
the� factors� that� influenced� victims’� decisions� to� withdraw� their�
complaint.�They�were�divided� into� two�groups:� those�who�made�
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an� initial� report� but� did� not� make� a� statement;� and� those� who�
made�a�statement�but�later�withdrew�their�complaint.�

Reported�but�No�Statement�

Eight�respondents�made�an�initial�report�to�the�Gardaí�but�did�not�
make�a�statement.�The�main�reasons�given�for�withdrawing�at�this�
stage�concerned�the�Garda�response�to�their�report.�Respondents�
described�how�the�Gardaí�had�emphasised�the�negative�aspects�of�
pursuing�a�case�and�explained�that� this�deterred�them�from�pro�
ceeding.� In� Kelly� et� al.’s� study� (2005),� victims� who� withdrew� at�
this�stage�also�cited�unsupportive�behaviour�by�police�as�a�major�
factor�in�dropping�their�complaint.�While�officers�might�feel�they�
are�simply�preparing�the�victim�for�what�is�to�come,�it�may�actu�
ally�put�them�off�pursuing�a�case�(see�Harris�and�Grace,�1999).��

The� primary� disincentives� raised� by� Gardaí� included� people�
finding�out�about�the�assault�and�potential�delays�in�the�case�com�
ing�to�trial.�In�one�case,�for�example,�the�respondent,�who�was�23�
years�old�at�the�time�of�the�rape,�wrote:�

Gardaí�did� say� they�would�organise� for�me� to�make�a� statement�
but� also� explained� everyone� in� the� town� would� then� eventually�
hear�about�it�(88).�

Others�were�unsure�about�whether� their�cases�could�stand�up� in�
court.�This�31�year�old�described�her�concerns�about�the�quality�of�
the�evidence�in�her�case:�

I�had�no�evidence.�I�washed�myself�and�my�clothes�immediately.�My�
recollections�of�event�were�vague�as�I�was�given�date�rape�drug.�He�
is�a� top�professional�with�many�connections,�prone� to�violence� to�
wards�men.�I�was�frightened�he�would�find�me�and�hurt�me�(28).�

The� final� respondent� was� too� afraid� to� make� a� formal� statement�
about� the� rape,� which� was� perpetrated� by� an� ex�partner� and�
formed�part�of�a�pattern�of�abuse�spanning�almost�a�decade.�The�
offender� was� willing� to� plead� guilty� to� charges� of� physical� vio�
lence�if�she�dropped�the�rape�case�and�she�agreed�to�this:�
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Statement�made�of�history�of�physical�abuse�but�afraid�to�make�it�
on�sexual�abuse/rape�(44).�

Withdrawal�of�Statement��

Research� has� shown� that� many� victims� have� second� thoughts�
about�pursuing�a�complaint.�Doubts�relate�to�confidentiality,�fear�
of�reprisals�and�reaction�from�police�(Chambers�and�Millar,�1983).�
Others� have� cited� concerns� about� credibility� and� the� quality� of�
evidence� supporting� their� case� (Lievore,� 2005).� This� section� will�
examine� the�decision� to�withdraw�the�complaint�among� the�cur�
rent�sample.�Respondents�were�asked�whether:�

� They� had� seriously� considered� withdrawing� their� complaint,�
and�if�so�why;�

� They�had�been�encouraged�to�withdraw�their�complaint,�and�if�
so�by�whom;�

� They�had�withdrawn�their�complaint.�
�
Twenty�eight� women� stated� that� they� had� seriously� considered�
withdrawing�their�complaint�at�some�point.�This�means�that�of�all�
the�women�who�reported�(n�=�66),�42�per�cent�later�thought�about�
withdrawing.��

Table�4.18�Reason�for�Considering�Withdrawing�a�Rape�Complaint�

Reason�� Number�

Poor�Treatment�by�Gardaí�� 11�

Personal�Safety� 7�

Fear�of�Court� 4�

Trauma�of�Rape� 3�

Case�Factors� 3�

Other�� 5�

�
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Poor� Treatment� by� Gardaí.�The�criminal� justice� system� featured�
strongly� in�victims’�concerns.� It� is�of�note�that� the�most�common�
reason� given� by� victims� for� considered� withdrawal� was� poor�
treatment� by� Gardaí� (n� =� 11).� Respondents� complained� that� the�
Gardaí�were�not�doing�enough�to�progress�their�case,�that� it�was�
for�them�difficult�to�obtain�information�and�that�they�had�to�initi�
ate� most� of� the� contact� themselves.� Satisfaction� with� Garda� re�
sponse�will�be�examined�in�more�detail�shortly,�but�in�the�mean�
time,�some�examples�of�the�difficulties�experienced�by�those�who�
considered�withdrawing�are�discussed�here.�One�respondent,�who�
had�suffered�a�violent�assault�that�resulted�in�severe�injury,�with�
drew�her�complaint:�

Because� I� found� the�Gardaí/detective�who� took� charge� of� the� in�
vestigation� to� be� very� evasive� and� I� was� the� person� who� had� to�
keep�phoning�to�check�had�they�found�the�person.�No�victim�liai�
son�officer�assigned�to�me�(70).�

Others� felt� that� the� Gardaí� had� treated� them� with� disbelief.� A�
young�student,�assaulted�by�a�stranger,�described�how�the�Gardaí�
had�responded�to�her�report.�

I� was� made� to� feel� ashamed� and� dirty.� Tarnished� with� the� ‘she�
was�drinking’� label.� I�was�made� to� feel� that� it�was� just� ‘sex.’� It�
was�a�devastating�blow�(61).�

Others�found�it�difficult�to�deal�with�the�intense�nature�of�the�in�
vestigation�and�explained�that�they�felt�‘pressured’�by�the�Gardaí.�
Despite�finding�the�process�difficult,�this�18�year�old�who�was�as�
saulted�by�her�boyfriend,�was�determined�to�pursue�her�case.�She�
explained�that�she�found�that:�

the�line�up�experience�[was�difficult]�–�but�couldn’t�back�out�(9).������

Personal�Safety.�Lea�(2003)�found�that�intimidation�by�the�perpe�
trator�was� implicated� in�almost�half�of�cases� in�which�the�victim�
withdrew� her� allegation.� In� this� study,� seven� respondents� were�
concerned� for� their� personal� safety� and� feared� that� the� offender�
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would� come� after� them� again.� Worryingly,� some� cited� intimida�
tion�by�the�perpetrator�or�his�family�and�friends�as�their�reason�for�
withdrawing.� In� the� first� case,� the� woman� was� assaulted� in� her�
own�home�by�an�acquaintance�and�suffered�severe�physical�inju�
ries�as�a�result.�The�second�woman�was�raped�by�a�man�she�had�
met�in�nightclub.�

My�family�was� threatened�by� the�offender�and�his� family.� I�was�
very�afraid�of�these�people�(101).�

I�just�wanted�to�forget�the�incident�and�when�they�found�out�who�
did�it�they�let�him�go�until�the�DPP�gave�their�result�and�I�was�
afraid�he�would�come�after�me�again�(59).�

Three� respondents� cited� the� psychological� distress� they� experi�
enced�as�reasons�for�considering�withdrawal,�describing�how�the�
process� was� becoming� too� much� for� them.� Three� women� men�
tioned�case�factors.�In�one�case,�the�respondent�had�been�drinking,�
and� two� felt� there� was� not� enough� evidence� to� proceed.� Finally,�
four�mentioned�fear�of�the�court�process�as�a�reason.�The�follow�
ing�response�was�provided�by�a�young�woman�who�was�raped�by�
a�stranger.�

…�because�I�was�sick�at�the�thought�of�going�to�court�and�being�
cross�examined.�Offender�is�the�one�who’s�accused�–�it’s�unfair�to�
victims�(45).�

Twenty�one� respondents,� or� almost� one�third� of� all� who� had�
made�a�report,�stated�that�they�had�been�encouraged�to�withdraw.�
Table�4.19�shows�who�exerted�this�pressure�on�them.�

Table�4.19:�Source�of�Pressure�to�Drop�Rape�Complaint�

� Number�

Family/Friends� 12�

Gardaí�� 10�

Suspect/Associates� 5�
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The�impact�of�social� influence�on�the�decision�to�report�has�been�
discussed�earlier.�These�findings�show�that�such�pressure�can�also�
be�exerted�in�the�opposite�direction.�Most�pressure�was�exerted�by�
the�family�or�friends�of�the�victim�(n�=�12).�Again,�it�is�worth�not�
ing�that�the�Gardaí�were�the�second�most�common�source�of�pres�
sure.� Interestingly,�none�of� the�cases� in�which� the�victim� felt� the�
Gardaí�had�encouraged�withdrawal�involved�serious�physical�in�
jury� and� four� involved� intimate� relationships.� In� other� words,�
Garda�pressure�to�withdraw�the�complaint�occurred�primarily�in�
cases� that�did�not�meet� the� real� rape�model.�Ultimately,�nine� re�
spondents�withdrew� their� complaint,� and� it� is�worth�noting� that�
seven�of�them�had�made�the�report�to�the�Gardaí�themselves.�Of�
the�other�two,�one�had�been�pressured�by�her�parents�into�making�
the�report�and�had�never�been�committed�to�the�case.�

Informal�Support�Networks�
A�failure�to�report�to�the�police�does�not�necessarily�indicate�pas�
sive� acceptance� by� the� victim� of� what� was� done� to� her.� Studies�
show�that�the�majority�of�sexual�assault�victims�disclose�their�ex�
perience�to�friends�or�family�(e.g.,�Burgess�and�Holmstrom,�1978).��

Table�4.20:�Formal�and�Informal�Sources�of�Support��

� Number� Rating�

Friend� 50� 4.3�

Family� 20� 4.6�

Support�Agency/Refuge� 11� 4.7�

Boyfriend/Partner� 8� 4.6�

Gardaí�� 7� 3.8�

Medical� 2� 3.5�

Other� 2� 4.0�

�
All� respondents� in� this� study�had� told� someone�about�what�had�
happened� and� they� were� asked� to� identify� the� first� person� they�
told.� Their� responses� reveal� that� they� relied� mostly� on� informal�
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sources� of� support� drawn� from� their� social� networks.� The� most�
common�sources�of�support�were�friends,�who�were�the�first�ones�
told�in�half�of�all�cases�(n�=�50),�followed�by�family�members,�who�
were�the�first�ones�told�in�20�per�cent�of�cases.�Support�agencies�or�
refuges� figured�prominently� (n�=�11),�although� it� is�possible� that�
this� reflects� the� fact� that� the� sample� in� this� study� was� recruited�
primarily� through�support�agencies.�Most� studies� show�that�vic�
tims�under�utilise�the�services�of�Rape�Crisis�Centres�(see�Camp�
bell�et�al.,�2001;�McGee�et�al.,�2002).�The�Gardaí�were�the�first�told�
in�around�seven�per�cent�of�cases.�

Respondents� were� also� asked� to� rate� the� level� of� support� re�
ceived�from�the�person�to�whom�they�first�disclosed�the�assault�on�
a�scale�of�1�to�5.�Overall,�the�majority�of�people�disclosed�to�were�
supportive.�As�can�be�seen�from�Table�4.20,�support�agencies�re�
ceived� the� highest� rating.� Gardaí� and� medical� professionals� re�
ceived�the�lowest�ratings.�This�is�consistent�with�finding�reported�
in�other�studies�(e.g.,�Campbell�et�al.,�2001).�

Response�from�the�Gardaí�
During�the�1970s�and�1980s,�there�was�a�growing�awareness�that�
many� women� who� reported� rape� to� the� police� experienced� poor�
and� hostile� treatment� (see� Temkin,� 2002;� Lees,� 1996).� This� led� to�
changes� in� legislation,� police� practices� and� victim� services� in�
many� countries.� Several� surveys� have� evaluated� the� police� re�
sponse�to�rape�victims�since�these�reforms.�Key�studies�have�been�
conducted� in� the� United� Kingdom� (see,� for� example,� Chambers�
and� Millar,� 1983;� Adler,� 1991;� Lees� and� Gregory,� 1993;� Temkin,�
1997,� 2002),�New�Zealand� (Jordan,�2001),�Canada� (Hattem,�2000)�
and�Australia�(Edwards,�1996).�These�studies�have�revealed�some�
improvements�in�police�practice,�and�there�is�some�evidence�that�
these� reforms� have� improved� reporting� rates� (Bachman,� 1993).�
Irish� studies� show� moderate� levels� of� satisfaction� with� police�
among� crime� victims� in� general� (CSO,� 2004)� and� sexual� assault�
victims�in�particular�(e.g.�McGee�et�al.,�2002).��

This�section�describes�the�experiences�of�Irish�women�who�re�
ported�rape�to�the�Gardaí.�As�explained�in�the�last�chapter,�66�re�



� Rape�and�Justice�in�Ireland�164

spondents�reported�the�incident�to�the�Gardaí.�Eight�did�not�make�
a� statement.� This� chapter� deals� only� with� women� who� made� a�
statement�(n�=�58).�It�begins�by�examining�the�process�of�making�a�
statement.�This�is�followed�by�an�examination�of�respondents’�sat�
isfaction�with�their�treatment.�By�identifying�both�good�practices�
and� shortcomings,� this� analysis� can� help� practitioners� improve�
their�responses�to�rape�victims.��

Making�the�Statement�

After� making� an� initial� report� of� rape,� the� victim� is� required� to�
make�a�formal�statement.�This�is�one�of�the�earliest�points�of�con�
tact�a�victim�has�with�the�criminal�justice�system.�The�victim’s�ex�
perience�at�this�stage�is�vital�for�building�trust�and�motivation�to�
pursue� a� complaint.� Respondents� were� asked� where� they� had�
made�their�statement�and�Table�4.21�sets�out�their�responses.�Al�
most�two�thirds�made�their�statement�in�a�Garda�Station.�The�sec�
ond�most�common�location�was�the�respondent’s�home.��

Table�4.21:�Where�Statement�Was�Made�

� Number� %�

Garda�Station� 38� 65.5�

Own�Home� 12� 20.7�

Hospital� 3� 5.2�

Other� 4� 6.9�

Missing� 1� 1.7�

Total� � 58� 100�

�
Table�4.22�describes� the�gender�of� the� interviewing�officer.� In�al�
most�all�cases�(86.2�per�cent)�a�female�Garda�was�present.�Half�of�
all� interviews� (48.3� per� cent)� were� conducted� by� a� female�Garda�
only�and�a�further�37.9�per�cent�were�conducted�by�both�male�and�
female�Gardaí.�Only�seven�respondents�stated�that�they�had�been�
interviewed�by�a�male�Garda�only.�
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Table�4.22:�Gender�of�Interviewing�Officer�

� Number� %�

Female�Only� 28� 48.3�

Male�Only� 7� 12.1�

Both� 22� 37.9�

Missing� 1� 1.7�

Total� 58� 100�

�
Most�studies�conclude�that�the�gender�of�the�interviewing�officer�
does�not� impact�on� satisfaction� ratings�and� that�attitude� is�more�
important� than� gender� (e.g.� Bacik� et� al.,� 1998;� Temkin,� 1997).� In�
this�study,�77.8�per�cent�of�women�interviewed�by�a�female�Garda�
only�and�71�per�cent�of�those�interviewed�by�both�a�male�and�fe�
male�officer�stated�that� they�were�satisfied�or�very�satisfied�with�
the�Garda.�Only�42�per�cent�of�those�interviewed�by�a�male�officer�
only�stated�that�they�were�satisfied�or�very�satisfied.�This�suggests�
that� victims� may� be� less� satisfied� when� interviewed� by� a� male�
Garda.�

Manner�of�Interviewing�Officer�

Respondents�were�asked�to�rate�the�attitude�and�manner�of�their�
interviewing�officers�on�three�5�point�scales:��

� Hostility�Scale�(where�1�=�hostile�and�5�=�warm);�

� Sympathy� scale� (where� 1� =� unsympathetic� and� 5� =� sympa�
thetic);�and�

� Atmosphere�scale� (where�1�=�cold/clinical�and�5�=�warm/sup�
portive).�

�
Table�4.23�shows�the�average�responses�on�each�of�these�scales.�
�
�
�
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Table�4.23:�Manner�of�the�Interviewing�Officer�

� Hostility� Sympathy� Atmosphere�

Mean�Result� 3.89� 3.81� 3.36�

Standard�Dev.� 1.14� 1.21� 1.30�

�
Overall,� ratings� show� that� the� respondents� perceived� the� Gardaí�
to�be�both�warm�and�sympathetic�in�their�approach�to�taking�the�
statement,�although�a�minority�disagreed.�The�majority� (62.1�per�
cent)� rated� the� interviewing� Garda� as� warm� or� very� warm� and�
only�12.1�per�cent�gave�a�rating�of�hostile�or�very�hostile.�The�av�
erage� rating� on� the� Hostility� scale� was� 3.89� (SD� =� 1.14).� Similar�
positive�ratings�were�given�on�the�Sympathy�scale.�Again,�the�re�
sults� show� that� victims� found� the�Garda� to� be� sympathetic� (m� =�
3.81,�SD�=�1.21).� In� total,�most� (63.8�per� cent)� rated� the�Garda�as�
sympathetic� or� very� sympathetic� and� 13.8� per� cent� rated� as� un�
sympathetic.�Respondents�were�also�asked�to�rate�the�atmosphere�
during�the�interview�on�a�scale�of�one�to�five�(1�=�cold/clinical�and�
5�=�warm/�supportive).�Again,�average�ratings�were�quite�good�(m�
=�3.36,�SD�=�1.30).�Around�half�(48.3�per�cent)�felt�that�the�atmos�
phere�was�warm�and�supportive.�

Satisfaction�with�the�Interviewing�Officer�

Respondents�were�asked�to�rate�their�satisfaction�with�the�Garda�
who�took�their�statement�on�a�scale�of�one�to�five�(where�1�=�very�
dissatisfied�and�5�=�very�satisfied).�The�average�satisfaction�rating�
was� 3.89� (SD� =� 1.3),� which� suggests� a� good� level� of� satisfaction�
with�the�initial�Garda�response.�Looking�at�satisfaction�ratings�in�
more�detail,�over�two�thirds�(67.2�per�cent)�were�satisfied�or�very�
satisfied�with�the�Garda�who�took�their�statement.�Nevertheless,�a�
significant� minority� (13.8� per� cent)�were� dissatisfied� or� very� dis�
satisfied�with�the�Garda�who�took�their�statement.��

It�has�been�suggested�that�the�police�respond�differently�to�vic�
tims�of�‘classic’�rapes�(see�e.g.,�Estrich,�1987;�Temkin,�1997).�If�this�
is�the�case,�then�respondents�who�knew�their�offender,�who�were�
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not� injured�and�who�had�consumed�alcohol�should�be� less�satis�
fied�with�the�Garda�response.�These�factors�were�examined�in�re�
lation�to�satisfaction�ratings.�

Respondents�who�were�injured�at�the�time�of�the�assault�(M�=�
4.14,� SD� =� 1.27)� tended� to� give� higher� satisfaction� ratings� to� the�
Garda�who�took� their�statement� than�respondents�who�were�not�
injured� (M� =� 3.44,� SD� =� 1.20).� These� differences� approached� sig�
nificance�(t�=�1.93,�p�=�.06).�Looked�at�in�relation�to�requirement�of�
medical� care� (a� measure� of� severity),� respondents� who� required�
medical� care� (M� =� 4.47,� SD� =� .87)� were� significantly� more� likely�
than�respondents�who�did�not�require�medical�care�(M�=�3.63,�SD�
=�1.34)� to�give�satisfactory� ratings� to� the� interviewing�Garda� (t�=�
2.76,�p�=�.008).�This�analysis�shows�that�victims�who�suffered�ob�
vious� physical� injury� were� more� satisfied� with� the� initial� Garda�
response�to�their�report.�

Victims�of�stranger�attacks�gave�higher�satisfaction�ratings�(M�
=�4.30,�SD�=�1.13)�than�victims�of�offenders�known�to�the�victim�(M�
=�3.65,�SD�=�1.32)�and�again�these�differences�approached�signifi�
cance�(t�=�1.85,�p�=�.07).�Victims�were�slightly�but�not�significantly�
more� likely� to�be�satisfied�with�the�Garda�response�when�the�of�
fender�was�a�stranger.�There�were�no�differences� (t�=� .232,�ns)� in�
satisfaction�ratings�between�victims�who�were�drinking�(M�=�3.92,�
SD�=�1.34)�and�those�who�were�not�(M�=�3.83,�SD�=�1.15).�In�other�
words,�victims�who�had�been�drinking�were�as�satisfied�with�the�
Garda�response�as�those�who�had�not�consumed�alcohol.�

Reasons�for�Satisfaction�

Surveys� show� that� victims� are� satisfied� with� their� treatment� if�
they� feel� that� they� were� believed,� treated� with� respect� and� were�
allowed� to� retain� some� control� over� proceedings� (Jordan,� 2001).�
Respondents�were�asked� to�provide�reasons� for� their�satisfaction�
ratings.�Three�main�themes�emerged�from�this�analysis:�the�char�
acteristics�of�the�interviewing�Garda,�the�manner�in�which�the�in�
terview�was�conducted�and�the�provision�of�additional�support.�
�
�
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Characteristics�of�the�Interviewing�Garda.�Making�a�statement�is�
a�difficult,�distressing�and�lengthy�process�(Temkin,�1997;�Cham�
bers�and�Millar,�1983),�so�the�Garda�attitude�is�very�important.�A�
number� of� positive� adjectives� were� ascribed� to� the� interviewing�
Garda:� sympathetic,� supportive,� caring,� helpful� and� genuinely�
concerned� for� the� victim’s� welfare.� The� respondents� valued� an�
officer� who� was� on� their� side� and� believed� them.� The� following�
quotes�illustrate�the�ideal�approach.�The�first�respondent�reported�
straight� away� and� was� interviewed� in� her� home� by� a� female�
Garda.�She�described�it�in�positive�terms:��

I� was� interviewed� by� female� Garda� which� made� the� atmosphere�
for�me�comfortable�to�talk�to�her.�She�was�very�nice�and�sympa�
thetic,�told�me�to�relax�and�take�my�time�to�tell�my�story�and�for�
her�to�tell�me�that�she�‘believed�me,�I�was�telling�the�truth�(106).�

In� this� case,� an� 18�year�old� woman� who� reported� immediately�
found�the�interviewing�officer�warm�and�sympathetic.�

She�[i.e.,�the�Garda]�was�helpful,�she�wasn’t�pushing�me.�Offered�
me�glass�of�water.�She�was�nice�(69).�

The� women� interviewed� by� Leane� et� al.� (2001)� concurred� with�
these�findings.�Overall,�their�perceptions�of�the�Gardaí�were�posi�
tive.�Despite� finding� the�process�of�making�a� statement�difficult,�
three� commented� on� the� caring,� sympathetic� approach� taken� by�
the�Garda.��
�
Interview� Techniques.� Respondents� also� cited� certain� interview�
techniques�as�positive� features.�They�appreciated� it�when� the� in�
terviewing�Garda�did�not�pressure�them,�let�them�tell� their�story�
in� their�own�time,�stopped�for�breaks�and�explained�procedures.�
This�is�important�as�telling�their�story�can�have�therapeutic�value�
for� victims� (McAdams,� 1993).� In� the� following� example,� the� re�
spondent� had� not� wanted� to� contact� the� Gardaí� but� her� mother�
did�anyway.�The�Respondent�was� interviewed�by�a�male�officer,�
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who�she�described�as�warm�and�caring.�Despite�her� initial�reluc�
tance�to�report,�she�did�not�withdraw�her�complaint.�

Rang�to�see�how�I�was�the�next�day.�Acted�like�they�cared.�Kept�
me�updated�about�progress�but�I�didn’t�want�to�talk�(50).�

In�some�cases,�however,�a�positive�experience�could�not�overcome�
victim’s�reluctance�to�pursue�a�complaint.�The�following�response�
was�provided�by�a�woman�who�reported� immediately,� recognis�
ing� that� what� had� happened� was� a� serious� offence.� Despite� her�
positive� experience� with� the� interviewing� officer,� she� later� with�
drew� her� complaint� because� she� was� concerned� about� people�
finding�out�what�had�happened�to�her�

She�[i.e.,�the�Garda]�understood�how�I�was�feeling�and�told�me�I�
could�take�as�long�as�I�needed�and�free�to�stop�whenever�I�wanted�
(57).�

Extra�Support.�Several�respondents�appreciated�being�offered�ad�
ditional� practical� support� by� the� Gardaí.� One� respondent� was�
grateful� when� the� Garda� rang� to� check� on� her� welfare� after� she�
had�made�her� statement.�Two�other� respondents�were�accompa�
nied� by� the� Gardaí� to� the� medical� examination.� In� one� case,� the�
Garda� had� given� up� holiday� time� to� attend.� The� following� re�
spondent�delayed�reporting�her�rape�despite�experiencing�serious�
injury.�Again,�she�had�a�positive�experience�and�found�extra�help�
in�ending�harassment�by�the�offender�to�be�very�useful.�

Didn’t�judge�me,�concerned�about�my�welfare,�made�it�easy�to�go�
to�college.�Gave�support�on�constant�basis,�explained�system�very�
well.� They� talked� to� offender� and� his� friends� about� harassment�
and�it�stopped�(16).�

Reasons�for�Dissatisfaction�

Respondents�who�were�dissatisfied�with� the� interviewing� officer�
also� gave� reasons� for� their� answers.� Four� did� not� answer� this�
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question.� Two� main� themes� emerged� from� their� responses:� un�
supportive�attitudes�and�administrative�factors.�
�
Manner�and�Attitude.�In�Chambers�and�Millar’s�survey�(1983),�a�
quarter� of� respondents� cited� the� manner� of� the� police� as� a� key�
source� of� dissatisfaction.� They� felt� that� the� police� responded� to�
their�complaint�with�a�lack�of�consideration,�tended�to�blame�the�
victims� for� the� assault� and� did� not� believe� them.� In� this� study,�
twelve� respondents� referred� to� the� manner� and� approach� of� the�
Garda�as�reasons�for�dissatisfaction.�They�described�the�Gardaí�as�
lacking� in� sympathy,� were� clinical� in� their� approach� and� were�
disbelieving.� This� 18�year�old� respondent� described� her� experi�
ence�of�making�her� statement.�This�was�done� in�a�Garda�Station�
and�a�female�officer�took�the�statement.�The�respondent�reported�
straight�away�and�described�the�experience�as�follows:�

Lack� of� sympathy,� no� warmth,� asked� loads� of� questions,� treated�
me�like�I�was�lying�(18).�

The�next�respondent�was�a�young�woman�who�was�raped�while�
on� a� date.� She� reported� immediately� and� was� interviewed� by� a�
female�Garda�at�the�Garda�Station.�She�described�the�interviewing�
officer�as�hostile�and�unsympathetic,�and�the�atmosphere�during�
the�interview�as�cold�and�clinical.�She�stated:�

I�felt�she�[bean�Garda]�was�very�unprofessional.�Had�no�compas�
sion�or�sympathy�(75).�

Others�felt�that�the�interviewing�Garda�did�not�believe�them�and�
engaged�in�blame.�This�respondent,�who�had�been�assaulted�by�a�
man�she�had�met�that�evening,�described�the�impact�of�such�atti�
tudes.� She� explained� that� she� considered� withdrawing� her� state�
ment� as� a� result.� Her� case� was� later� dropped� when� the� suspect�
was�not�identified.�

I�was�made�to�feel�it�wasn’t�a�serious�sexual�assault.�I�was�phoned�
a� few�days� later.�Garda�stated,� ‘you�were�seen�on�CCTV�footage�
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kissing� this�man’.� I� was�devastated.� A�kiss�did� not� encourage� a�
sexual�assault�(61).�

The�second�comment�is�from�a�respondent�who�had�been�attacked�
by� a� stranger� on� the� street.� She� delayed� reporting� for� several�
weeks,�partly�because�of� fear�of�how�the�Gardaí�would�respond.�
From�her�statement,�it�appears�her�fears�were�justified.�

I�felt�she�[i.e.,�the�interviewing�Garda]�thought�I�was�wasting�her�
time�and�that�she�didn’t�believe�it�was�actually�a�rape�because�of�
the�fact�I�was�so�out�of�it,�I�don’t�remember�much.�I�only�reported�
it�in�case�there�were�similar�cases�that�it�might�help�(110).�

Some� felt� that� the� Gardaí� were� encouraging� them� to� drop� their�
complaint.�One�respondent,�who�did�not�report�until�a�week�after�
the�assault�because�she�tried�to�deal�with� it�herself,�was�discour�
aged�from�pursuing�her�case�by�the�male�and�female�Gardaí�who�
interviewed� her.� Her� case� was� later� dropped� due� to� lack� of� evi�
dence.�

I�didn’t�feel�by�the�end�of�the�interview�that�I�had�done�the�right�
thing�as�they�were�not�seeming�to�be�very�positive�that�I�had�come�
to�them�after�a�week�had�gone�by�(109).�

Administrative�Matters.�Eleven�were�dissatisfied�with�administra�
tive� aspects� of� the� interview.� They� mentioned� factors� such� as� the�
length�of� time� it� took�to�make�a�statement,� the�unsuitability�of� the�
environment�and�the�gender�of�the�interviewing�officer.�The�follow�
ing� two� comments� illustrate� the� difficulties� complainants� experi�
enced�when�making�a�statement.�The�first�respondent,�who�was�at�
tacked� by� a� stranger� in� her� home,� reported� within� 24� hours.� She�
found�the�female�Garda�unsympathetic�and�hostile�in�her�approach.��

Garda� took� my� statement.� It� took� two� hours� to� get� through� it.�
There�was�no�sympathy.�They�were�doing�a�job�that’s�all�(30).�

The�second�respondent�reported�her�rape�by�an�ex�boyfriend�im�
mediately.� While� she� described� the� female� Garda� who� inter�
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viewed�her�as�sympathetic,�she�found�the�length�of�time�it�took�to�
make�the�statement�difficult.�

I� did� not� expect� to� sit� in� a� Garda� Station� from� 8.10� a.m.� the�
morning� I� was� raped� until� 12.15� in� the� afternoon.� Still� in� the�
same�clothes.�I�felt�dirty,�could�not�shower�(94).�

Two� respondents� questioned� the� suitability� of� the� Garda� Station�
as� a� location� for� the� interview.� The� following� extract� illustrates�
one�of�the�problems:�

Male�detective�told�me�and�my�daughter�to�take�a�seat�as�they�had�
important� work� to� do,� then� female� Garda� interviewed� us� in� the�
front�hall�where�anyone�could�listen�(5).�

Three�mentioned�being�interviewed�by�a�male�Garda�as�a�cause�of�
dissatisfaction.�The�Victims’�Charter�specifies�that�people�who�re�
port� rape� will� be� given� the� option� of� being� interviewed� by� a� fe�
male�Garda.�In�practice,�this�was�sometimes�problematic.�One�re�
spondent� felt� embarrassed� about� having� a� male� Garda� present�
when�giving�personal�details.�A�second�explained�how�the�female�
Garda�had�to�be�brought�in�from�another�station.�This�21�year�old�
respondent,� who� had� specifically� requested� a� female� Garda,� felt�
her�views�were�disregarded.�

I�wanted�to�speak�only�to�a� female�guard�but� it�was�as� if� it�was�
slightly�inconvenient.�I�gave�my�statement�with�the�female�guard�
but� with� a� male� guard� coming� in� and� out� as� he� pleased.� After�
wards� a� male� guard� from� another� branch� came� in� and� went�
through� the� whole� statement� again.� Was� annoyed� at� this� as� it�
seemed�that�it�was�routine�to�ask�if�I�wanted�a�female�guard�and�
yet� go� ahead� and� have� men� walking� in� and� having� more� input�
than�the�female�guard�in�the�end�(93).�

Garda�Investigation�and�Follow�up�
Respondents� were� asked� about� the� investigation� of� their� com�
plaint.�The�majority�(81�per�cent)�said�that�the�Gardaí�had�investi�
gated�their�complaint�(e.g.�taken�witness�statements,�visited�crime�
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scene).�In�almost�two�thirds�of�cases�(63.8�per�cent),�a�suspect�was�
later� taken� in� for�questioning.�Over� three�quarter�of� respondents�
(77.5� per� cent)� underwent� a� forensic� medical� examination.� The�
majority� of� these� (n� =� 28)� had� their� examination� conducted� in� a�
specialist� rape� trauma� unit.� Of� the� remainder,� ten� had� examina�
tions�done� in�a�hospital�accident�and�emergency�department,�six�
were� conducted� in�a�General�Practitioner’s� surgery�and�one�was�
conducted� in� a� private� hospital.� Medical� examinations� were� not�
performed�in�cases�that�were�reported�too�long�after�the�assault�(n�
=�6)�or�where�the�victim�was�unwilling�to�be�examined�(n�=2).��

In� the� Victims’� Charter� (Department� of� Justice,� Equality� and�
Law�Reform,�1999),�the�Gardaí�make�a�number�of�commitments�to�
victims�of�crime:��

� When�possible,�provide�a�doctor�and�Garda�of� the�same�gen�
der�for�victims�of�sexual�offences;�

� Offer� information�about� support� services�and�assign�a�Garda�
Liaison�Officer�to�assist�victims;�

� Explain� the� investigation� process� to� victims� and� ensure� that�
they�are�kept�informed�of�any�developments�in�the�investiga�
tion;�and�

� Supply� information� about� court� procedures� and� outcomes,�
such�as�details�about�the�court�hearing,�the�likelihood�of�being�
called�as�a�witness�and�the�trial�outcome.��

Table�4.24:�Garda�Obligations�

Commitment� Yes�(%)� No�(%)�

Option�of�a�Female�Garda� 63� 37�

Information�about�Support�Services� 58� 42�

Explain�Investigation� 64� 36�

Explain�Proceedings� 56� 44�

�
Table�4.24�shows�the�extent�to�which�the�Gardaí�met�their�obliga�
tions�under�the�Charter.�These�figures�suggest�that�the�Gardaí�are�
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fulfilling� their� commitments� for� a� majority� of� victims.� Neverthe�
less,� a� significant� minority� –� almost� 40� per� cent� –� report� being�
treated�in�a�manner�contrary�to�the�Charter.��

In� the�Charter,� the�Gardaí�also� commit� to�keeping� the�victim�
informed� of� the� progress� of� their� cases.� In� this� survey,� respon�
dents� were� asked� how� difficult� they� found� it� to� obtain� informa�
tion.�Again,�they�rated�it�on�a�five�point�scale�(1�=�easy�to�obtain�
and�5� =� difficult� to� obtain).� Almost� forty� per� cent� (37.9� per� cent)�
stated�that�they�found�it�difficult�or�very�difficult�to�obtain�infor�
mation� about� the� progress� of� their� cases� from� the� investigating�
Garda.�The�average�rating�was�3.27�(SD�=�1.52)�suggesting�moder�
ate� levels�of�difficulty�overall� (an� in�depth�analysis�of�difficulties�
experienced�follows).��

Overall�Satisfaction�

Respondents�were�asked�to�rate�their�overall�satisfaction�with�the�
investigation� of� their� cases� by� the� Gardaí.� The� results� show� that�
respondents� were� largely� dissatisfied� with� their� treatment.� The�
average� rating� was� 2.77� (SD� =� 1.5).� Two� out� of� five� respondents�
who�gave�a�rating�(41.4�per�cent)�described�themselves�as�dissatis�
fied� or� very� dissatisfied� with� the� investigation.� This� result� con�
trasts�sharply�with�the�largely�positive�ratings�given�to�the�Gardaí�
in�respect�of�the�first�stage�in�the�process,�the�taking�of�the�initial�
statement.� The� difference� between� satisfaction� levels� at� both�
points�is�statistically�significant�(t�=�6.54,�p�<.001).��

As�noted�earlier,�it�has�been�argued�that�police�are�more�likely�
to� believe� and� follow� up� a� report� that� fits� the� ‘classic’� rape� tem�
plate�(e.g.,�Grace�et�al.,�1992;�Harris�and�Grace,�1999).�Victims’�sat�
isfaction�ratings�were�compared�with�several� features�of� the� real�
rape� scenario,� namely� physical� injury,� victim�offender� relation�
ship�and�victim�alcohol�use.��

There� were� no� differences� (t� =� .81,� ns)� between� respondents�
who�experienced�physical�injury�(M�=�2.88,�SD�=�1.6)�and�victims�
who�did�not�(M�=�2.53,�SD�=�1.26).�With�regards�to�requiring�medi�
cal�care,�respondents�who�did�require�it�(M=�3.25,�SD�=�1.7)�were�
not�significantly�more� likely�to�give�positive�ratings�(t�=�1.54,�ns)�
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than� respondents� who� did� not� (M� =� 2.57,� SD� =� 1.39).� Victim�
offender� relationship� was� also� examined.� Victims� of� stranger� at�
tacks�gave�higher�ratings�(M�=�3.32,�SD�=�1.50)�than�victims�of�non�
stranger�attacks�(M�=�2.52,�SD�=�1.44).�This�difference�approached�
significance� (t� =� 1.91,� p� =� .06).� Finally,� the� differences� between�
women� who� had� used� alcohol� (M� =� 2.89,� SD� =� 1.5)� and� women�
who�had�not�(M�=�2.50,�SD�=�1.5)�were�not�significant�(t�=�.87,�ns)�

These�results�suggest�that�women�whose�cases�conform�to�the�
‘real� rape’� stereotype� are� slightly,� but� not� significantly,� more�
likely�to�be�satisfied�with�how�the�Gardaí�handled�their�case.�This�
suggests�that�the�Gardaí�do�not�treat�complainants�differently.�

The� relationship� between� overall� satisfaction� and� various� as�
pects�of�the�initial�Garda�interview�was�investigated.�Several�sig�
nificant� correlations� were� found.� Overall� satisfaction� was� corre�
lated�with�ratings�of�warmth�(r�=�.351,�p�=�.01),�sympathy�(r�=�.32,�
p�=� .02),�atmosphere� (r�=� .410,�p�=� .002)�and�satisfaction�with� the�
interviewing�officer�(r�=�.383,�p�=�.005).�These�results�indicate�that�
there� was� a� significant� relationship� between� overall� satisfaction,�
the�manner�and�attitude�of� the� interviewing�Garda�and� the� con�
text�of�the�interview.��

The�links�between�features�of�the�follow�up�and�overall�satis�
faction� were� also� investigated.� Respondents� were� significantly�
more� satisfied� with� the� overall� investigation� if� the� Gardaí� had�
provided�them�with�information�about�support�services�(t=�3.73,�p�
<�.001)�and�investigation�procedures�(t�=�2.45,�p�=�.018).�There�were�
no� differences� in� relation� to� the� provision� of� information� about�
going� to� court� (t� =� .883,� ns).� Overall� satisfaction� was� strongly�
linked�to�perceptions�of�difficulty�in�obtaining�information�about�
the�progress�of�their�cases�(r�=�.445,�p�=�.005).�In�other�words,�the�
more� difficulty� respondents� experienced� obtaining� information�
about�the�progress�of�their�cases�and�procedural�matters,�the�less�
satisfied�they�were�with�the�investigation.��

In�sum,�women�who�did�not�conform�to�the�‘real�rape’�stereo�
type� (i.e.� stranger� rape,� injury,� no� alcohol� use)� were� slightly� less�
satisfied�with� the�Garda�response.�Respondents�were�more�satis�
fied�with�the�conduct�of� the� investigation�when�the� interviewing�
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Garda�was�warm,�sympathetic�and�supportive.� �Further,�satisfac�
tion� was� higher� when� the� Gardaí� provided� information� about�
support�services,�explained�the�procedures�involved�in�an�investi�
gation� and� kept� them� updated� with� the� progress� of� their� cases.�
There� were� no� differences� in� satisfaction� ratings� in� relation� to�
whether� an� investigation� had� been� undertaken,� whether� anyone�
was�questioned�or�as�regards�the�provision�of�information�regard�
ing�court�procedures.�

Reasons�for�Satisfaction�with�Garda�Investigation�

Respondents�were�also�asked�to�give�reasons�for�their�satisfaction�
or� dissatisfaction.� Only�16� mentioned� only� positive� aspects� com�
pared� to�31�who�cited�only�negative�aspects� (a� further�eleven�ei�
ther�gave�no�response�or�gave�responses�that�could�not�be�classi�
fied).� Many� gave� more� than� one� reason,� so� the� number� of� re�
sponses�will�not�add�up�to�58.�

Table�4.25:�Reasons�for�Satisfaction�

� Number�

Access�to�Information� 7�

Administrative� 6�

Attitude� 5�

�

Access�to�Information.�Victims�value�being�kept�informed�of�the�
progress�of�their�cases�(Temkin,�1997;�Jordan,�2001).�Irish�surveys�
have� also� shown� that� dissatisfaction� occurs� when� information�
about�cases� is�not�provided�(Leane�et�al.,�2001).�Similarly,� in� this�
study,�respondents�appreciated�it�when�the�Gardaí�kept�in�touch�
and�provided�information�about�any�developments�in�the�case.�

One�respondent,�for�example,�explained�why�she�was�satisfied�
with�the�follow�up�contact�by�the�Gardaí.�She�had�been�informed�
about�support�services,�investigative�procedures�and�had�no�diffi�
culty�obtaining�information�about�the�progress�of�her�case.�In�par�
ticular,�she�valued�the�contact�with�the�investigating�Garda.�
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They�explained�everything�and�if�I�ever�needed�to�talk�to�anyone�I�
only�had�to�pick�up�the�phone.�They�also�called�to�see�how�I�was�
doing�(8).�

A�second�respondent,�who�was�21�years�old�at�the�time�of�the�as�
sault,�was�also�satisfied�with�the�investigation.�Her�assailant�was�
questioned� and� later� charged� (although� the� offence� was� down�
graded� to� sexual� assault� despite� fitting� the� legal� definition� of�
rape).�Again,�she�valued�being�kept�informed.�

They� have� been� helpful� and� inform� me� of� anything� significant�
that�they�can�tell�me�(93).�

Administrative.� Respondents� were� satisfied� when� they� believed�
that� their� case� had� been� thoroughly� investigated� and� when� they�
felt�the�Gardaí�were�doing�all�they�could�to�identify�and�to�catch�
the� offender.� The� following� explanation� was� provided� by� a� re�
spondent�who�was�assaulted�by�a�friend�and�suffered�severe�inju�
ries�as�a�result:��

Alleged�perpetrator�questioned�and�detained,�witness�statements�
taken�(3).�

In�a�second�case,�the�respondent�was�raped�by�a�stranger�who�had�
yet� to� be� identified.� She� reported� having� no� difficulty� obtaining�
information�about�her�case�and�felt�that�the�Gardaí�were�doing�all�
they�could�to�catch�the�offender:�

Any� time� a� non�national� is� brought� in� the� Garda� investigating�
my�case�goes�to�check�out�their�profile�as�they�have�a�picture�from�
CCTV�(103).�

Attitude.� All� respondents� in� this� category� commented� on� how�
supportive�their�investigating�Garda�was.�The�following�explana�
tion� was� given� by� a� woman� whose� file� was�with� the� Director� of�
Public� Prosecutions� at� the� time� of� the� interview.� She� described�
how�the�Gardaí�had�treated�her�during�the�investigation.�
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So�helpful�and�supportive,�brilliant�(26).�

In� conclusion,� respondents� valued� having� access� to� information�
about� their� cases� and� ongoing� support� from� the� investigating�
Garda.�They�appreciated�knowing�that�their�cases�were�being�in�
vestigated�thoroughly�and�receiving�a�supportive�response.�

Reasons�for�Dissatisfaction�with�Garda�Investigation�

Table�4.27�sets�out�the�reasons�expressed�by�respondents�for�their�
dissatisfaction� with� the� Garda� investigation.� Four� major� themes�
emerged:�lack�of�information�or�access�to�the�investigating�Garda,�
criticisms�of�the�investigation�process�itself,�the�attitude�of�the�in�
vestigating�Garda�and�delays�in�bringing�case�to�a�conclusion.�

Table�4.26:�Reasons�for�Dissatisfaction�

� Number�

Lack�of�Information/Contact� 17�

Investigation�� 9�

Unsympathetic�Attitudes� 8�

Delay� 7�

�
Lack�of�Information�or�Contact.�The�literature�suggests�that�one�
of� the� key� sources� of� dissatisfaction� with� police� follow�up� is� the�
lack� of� information� given� about� the� case� (Adler,� 1991;� Lees� and�
Gregory,� 1993)� or� procedures� and� auxiliary� support� services�
(McGee�et�al.,�2002).�The�most�common�theme�emerging�from�re�
spondents’� reasons� for�dissatisfaction�was� lack�of� information�or�
follow� up� contact� from� the� investigating� officer.� Several� respon�
dents� reported� actively� seeking� contact� with� the� investigating�
Garda,� either� by� making� phone� calls� or� visiting� the� station.� One�
respondent,� a� 21�year�old� assaulted� by� a� stranger,� made� a� state�
ment�after�an�A&E�nurse�notified�the�Gardaí:�
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Never� followed� up� complaint.� Anytime� I� contacted� Garda� in�
charge� of� case� she� was� never� there� to� take� calls.� She� phoned� a�
friend�of�mine�and�that�was�it�(61).�

A�second�respondent� found�the� initial�Garda�response�very�sup�
portive� but� was� less� satisfied� with� how� they� followed� up� her�
complaint.�She�stated�that�she�found�it�very�difficult�to�obtain�in�
formation�about�the�progress�of�her�case.�

Am�sick�of�having�to�hound�Garda�only�to�be�told�will�be�in�at�X�
hours�and�on�phoning�again�and�not�in�(111).�

In� some� cases,� a� follow�up� interview� was� requested� in� order� to�
finalise�aspects�of�the�statement�but�this�did�not�happen�in�some�
cases.�The�following�comment�was�provided�by�a�respondent�who�
was� raped�by� an� ex�partner.� She� found� it� difficult� to� get� any� in�
formation� about� her� case� and� described� herself� as� ‘in� the� dark’.�
She�explained�further:�

The�bean�Garda�that� took�my�statement�was�supposed�to�return�
to� my� home� to� adjust� my� statement.� Two� items� were� to� be�
amended.�Have�not�seen�her�since.�She�never�phoned�me�back�to�
let�me�know�about�the�case.�She�said�she�would�(94).�

In�some�cases,� the� respondent�was�upset�when� the�offender�was�
told� the� outcome� of� the� case� first.� In� the� following� case,� the� of�
fender�was�a�stranger�but�knew�the�respondent’s�friends:�

When�accused�was�granted�bail�they�failed�to�let�me�know�when�
they�promised�me�I�would�be�the�first�to�know.�I�was�told�by�the�
accused’s�friends�who�taunted�me�and�verbally�abused�me�in�my�
home�town.�Very�frightening�(13).�

Investigation.�Nine�respondents�were�concerned�about� the�qual�
ity� of� the� investigation.� One� felt� that� Gardaí� should� have� done�
DNA�tests�but�failed�to�do�so.�Another�respondent�stated�that�es�
sential� witnesses� were� not� interviewed,� while� three� others� were�
concerned� at� the� delays� in� beginning� the� investigation� (e.g.,� col�
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lecting�evidence�or�interviewing�suspect).�The�following�example�
concerns�a�respondent�who�had�a�positive�experience�at�the�initial�
stage.�She�was�concerned�about�the�Gardaí’s�failure�to�collect�evi�
dence.��

Guards�waited�till�next�day�to�cordon�off�area.�Didn’t�seem�inter�
ested�in�collecting�evidence�–�neighbours�found�my�clothes�(12).�

Another�woman’s�experience�highlighted�the�anxiety�that�can�oc�
cur� when� people� feel� that� investigations� are� not� thorough.� Her�
case�was�later�dropped�by�the�DPP�due�to�insufficient�evidence:�

As�it�was�one�person’s�word�against�another�it�was�very�relevant�
that�certain�people�be�interviewed�as�it�was�premeditated�and�so�
he�had�told�people�he�was�going�to�and�often�told�them�he�had,�yet�
those�people�were�not�interviewed�(109).�

Two�respondents�felt�that�there�were�too�many�Gardaí�involved�in�
their� cases.� One� respondent,� aged� 24,� described� herself� as� very�
dissatisfied� with� the� officer� who� took� her� statement� because� the�
officer�appeared�to�know�little�about�the�case.�
�
Unsympathetic� Attitudes.� Some� felt� that� the� Gardaí� were� not�
sympathetic� or� supportive� enough� at� the� follow�up� stage.� They�
believed� that� their� complaints� were� not� being� taken� seriously� or�
that� the�Gardaí�were�not� interested� in� those�complaints.�The� fol�
lowing� comments� highlight� the� emotional� impact� on� victims�
when�they�feel�their�cases�are�neglected:�

More�should�be�done.� I�was� forgotten�about.�They�don’t�see� this�
as�a�crime.�Not�helping�people�who�need�help�(50).�

If�I�don’t�keep�phoning�about�my�case�it�appears�as�if�it�is�gather�
ing�dust�in�the�police�station.�I�really�feel�the�Gardaí�are�not�in�
terested�(70).�

Delays.�Several�respondents�complained�about�the�length�of�time�
it� took� to�deal�with� their� complaints;� some�had�been�waiting� for�



Reporting�Rape� 181�

over� a� year� and� still� had� heard� nothing.� The� effect� of� the� delay�
was�aggravated�by�a�lack�of�ongoing�contact.�One�respondent�ex�
plained:�

Have�heard�nothing�about�the�case�for�a�year.�Was�asked�to�sign�a�
release� form� to� send� clothes� to� Dublin.� This� is� the� last� I� heard.�
Any� info� I’ve� got� is� from� phoning� them� myself.� I� feel� my� case�
isn’t�important�to�them�(48).�

Summary�and�Conclusion�
This�chapter�has�revealed�that�the�majority�of�victims�were�young.�
Most� were� raped� by� people� they� knew� and� many� of� the� attacks�
occurred� in� the� victims’� homes.� Alcohol� use� by� both� the� victim�
and� the� offender� was� a� common� feature.� Research� suggests� that�
rapes�with�these�characteristics�are�less�likely�to�be�reported.�Nev�
ertheless,�one�of� the� strongest�predictors�of� rape� reporting� is� the�
severity�of�the�incident�(defined�as�use�of�a�weapon,�physical� in�
jury,�force�or�threat�of�force).�The�sample�from�this�study�revealed�
that�around�half�of�the�rapes�involved�verbal�threats,�70�per�cent�
involved�physical�violence�by�the�offender�and�around�two�thirds�
of�victims�suffered�physical�injury�as�a�result�of�the�attack.��

The� incident� profile� suggests� that� many� of� the� rapes� con�
formed� to� some� elements� of� the� real� rape� stereotype� since� they�
involved� violence,� physical� injury� and� resistance.� On� the� other�
hand,� most� involved� offenders� known� to� the� victim,� alcohol� use�
and�domestic�situations.�Any�of� these� factors�can� increase�or�de�
crease�a�victim’s�willingness�to�report.�The�sample�was�too�small,�
however,�to�establish�clearly�whether�particular�factors�were�asso�
ciated�with�reporting.��

Respondents’� explanations� provided� valuable� information�
about� the� various� incentives� and� deterrents� to� reporting� rape.�
Among�non�reporters,� the�most�significant�concerns�were� fear�of�
the� criminal� justice� system,� concerns� about� the� nature� of� the� as�
sault�and�anxiety�about�the�social� implications�of�disclosure.�The�
primary�influences�on�the�decision�to�report�were�a�desire�for�jus�
tice,�social�influence�to�report�and�protection�for�self�and�others.���
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The�decision�making�process�described�by�the�respondents�to�
this�survey�corresponds�well�with�Greenberg�and�Ruback’s�(1992)�
model�of�victim�decision�making.�These�authors�theorised�that�the�
first�step�in�reporting�a�crime�to�the�police�requires�that�the�victim�
label�the�incident�as�a�crime.�Next,�they�must�deem�it�of�sufficient�
seriousness�to�warrant�reporting�to�the�police.�Thirdly,�they�make�
a� decision� about� what� to� do.� As� in� their� model,� social� influence�
permeated�each�stage�of�the�decision�making�process�among�Irish�
victims.�Friends�and�family�helped�victims�to�define�their�experi�
ences�as�rape,�then�provided�support�and�advice�and�practical�as�
sistance�with�making�the�report.�

The� results� suggest� that� the� decision� to� report� is� not� a� single�
event�but�is�ongoing�throughout�the�case.�There�are�multiple�deci�
sion�points�and�victims�re�assess�their�choices�constantly�through�
out� the� criminal� justice� process.� This� is� shown� by� the� number� of�
reporting� respondents� who� considered� withdrawing� their� com�
plaints.� Negative� experiences� with� the� criminal� justice� system�
might�well�lead�to�victims�deciding�to�withdraw�their�complaints.��

The�results�reveal�that�concerns�about�the�criminal�justice�sys�
tem�played�an� important�role�at�each�stage�of�attrition.�Negative�
perceptions�of�the�criminal�justice�system,�particularly�fear�of�the�
process� and� lack� of� faith� in� its� ability� to� provide� justice,� feature�
strongly�in�the�explanations�given�by�victims�who�do�not�report.�
The�most�common�reason�given�by�respondents�who�reported�but�
did�not�make�a�statement�was�the�perception�that�they�could�not�
deal� with� the� difficult� demands� of� pursuing� a� case.� Finally,�
women�who�withdrew� their� complaint�after�making�a� statement�
cited�poor�treatment�by�the�Gardaí�and�fear�of�the�legal�process.��

In� the� Victims’� Charter� (Department� of� Justice,� Equality� and�
Law�Reform,�1999),�the�Gardaí�make�the�following�commitment:��

The�Gardaí�are�very�conscious�of�your�special�place� in�the�
criminal� justice� system� and� would� like� to� establish� a� sup�
portive�relationship�with�you.�Special�regard� for�your�real�
concerns� and� needs� is� a� high� priority� and� you� will� be�
treated�with�empathy,�courtesy�and�respect�(Department�of�
Justice,�1999:�6).�
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Satisfaction� with� the� Garda� response� was� investigated� at� two�
stages:�(a)�the�initial�statement,�and�(b)�follow�up�contact.�Overall,�
the�majority�of�victims�were�satisfied�with� the� initial�stage.�They�
valued� an� approach� that� was� sympathetic� and� supportive.� They�
were�more�satisfied�when�Gardaí�used� interview�techniques� that�
did� not� involve� pressure,� allowed� them� to� take� breaks,� and� pro�
vided�clear�explanations�of�procedures�and�practical�support.�Dis�
satisfaction�occurred�when�interviewing�Gardaí�were�perceived�as�
unsympathetic�or�disbelieving.�The� location�of� the� interview,� the�
length�of�time�it�took�to�make�a�statement�and�being�interviewed�
by�a�male�Garda�all�contributed�to�reduced�levels�of�satisfaction.�
The�quantitative�analysis�showed�some�evidence�that�satisfaction�
was�higher�for�victims�of�‘real�rape.’�

At�a�later�stage,�victims’�satisfaction�with�the�Gardaí�dropped�
significantly.� Positive� aspects� at� this� stage� included� being� kept�
informed� about� case,� belief� that� their� case� had� been� thoroughly�
investigated�and�being�dealt�with�by�supportive�officers.�Negative�
experiences� included� lack�of� information,�poor� investigation,�un�
supportive� attitudes� and� delays� in� cases� reaching� a� conclusion.�
Statistical� analysis� showed� some� impact� of� real� rape� characteris�
tics�on�satisfaction�ratings.�

Shapland�et�al.� (1985)� concluded� that� there�were� two�distinct�
stages�for�victims�in�their�interaction�with�police�and�that�reasons�
for� satisfaction� were� different� at� each� stage.� At� the� initial� report�
phase,�satisfaction�is�influenced�by�the�level�of�concern�shown�by�
police.� Later� in� the� investigation,� victims� are� more� concerned�
about� provision� of� information.� The� experiences� reported� by� re�
spondents�in�this�study�correspond�with�this�analysis.�

Overall,� respondents’� experiences� with� the� Gardaí� were� akin�
to� a� ‘rape� lottery’� (Jordan,� 2001:� 68).� Jordan’s� study� (2001)� high�
lighted�the�disparity�between�the�needs�of�victims�and�the�admin�
istrative�and�bureaucratic�concerns�of�the�investigating�team�and�
concluded�that�this�can�lead�to�dissatisfaction�among�victims.�

At� the� very� time� that� a� raped� woman� is� seeking� to� be� be�
lieved�and�validated,�the�police�will�be�intent�on�obtaining�
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proof� and� verification� that� she� is� telling� the� truth� (Jordan,�
2001:�701).�

Jordan� argued� that� this� situation� is� not� inevitable� and� may� be�
minimised� if�proper� training�procedures�are�put� in�place� for�po�
lice.�Victims’� recommendations� for� improving�police� response� to�
reports�of�sexual�violence�include:�offering�support�at�every�stage�
of�the�legal�process,�including�counselling�and�legal�services,�and;�
providing�sensitivity�training�to�agents�of�the�criminal�justice�sys�
tem�(e.g.�Edwards,�1996;�Hattem,�2000).��

THE�FOLLOW�UP�SURVEY�

Of� the� original� sample� of� 100� respondents,� 50� individuals� com�
pleted�a�follow�up�questionnaire�designed�to�assess�the�impact�that�
the� rape� and� their� experiences� within� the� justice� system� had� on�
their�mental�health�and�attitude.�The�follow�up�survey�consisted�of�
a�survey�pack�containing�four�validated�psychometric�instruments:�
the� GHQ�12� (General� Health� Questionnaire),� the� Post�Traumatic�
Life�Changes�Questionnaire,�Levenson’s�Locus�of�Control�Test�and�
the� Post�Traumatic� Stress� Disorder� Symptom� Scale�Self� Report�
(PSS�SR).�In�particular,�it�was�intended�to�examine�the�relationship�
between�the�stage�of�attrition�and�mental�health�and�recovery.�Few�
of�the�tests�conducted�produced�results�with�statistical�significance.�
This� result� must� be� interpreted� with� some� caution,� as� the� small�
sample�size�may�obscure�actually�existing�relationships.�Further,�it�
should�be�borne�in�mind�that,�as�the�respondents�could�not�be�as�
sessed�before� the�experience�of� the� rape,� it� is� impossible� to�deter�
mine�with�certainty�whether,�for�example,�the�perception�of�the�lo�
cus�of�control�was�influenced�by�the�rape�and�subsequent�involve�
ment�in�the�justice�system,�or�if�the�perceived�locus�of�control�influ�
ences�the�extent�of�involvement�in�the�justice�system.�

General�Health�Questionnaire�(GHQ�12)�
A�Chi�Square�test�was�run�to�establish�whether�the�stage�of�attri�
tion�affected�the�respondent’s�GHQ�score.�A�low�score�(0�3)�on�the�
GHQ� test� would� indicate� few� or� no� indicators� of� psychological�



Reporting�Rape� 185�

dysfunction,�while�a�high�score�(4+)�would�indicate�some�or�many�
indicators�of�psychological�dysfunction.�The�results�are�set�out�in�
Table�4.27.�

The� test� result� was� near� to� significant� at� the� 0.05� level�
(�²=9.046,�df�4,�sig.�0.06,�V=�0.439).�

Table�4.27:�High/Low�GHQ�Scores�and�the�Stage�of�Attrition�

� Low�GHQ�(none�
or�few�indicators�
of�psychological�

dysfunction)�

High�GHQ�(some�
or�many�indicators�

of�psychological�
dysfunction)�

Did�Not�Report� 1� 12�

Reported�(no�statement)� 2� 2�

Made�a�Statement� 5� 11�

DPP�Decision:�Do�Not�
Prosecute�

0� 8�

Went�to�Trial� 0� 6�

Withdrew�Complaint� 2� 2�

�

Post�Traumatic�Life�Change�Questionnaire�
Frazier�et�al.’s�(2001)�post�traumatic�life�change�questionnaire�was�
used�to�examine�the�positive�and�negative�changes�that�occurred�
in�victims’�lives�as�a�result�of�the�rape.�No�statistically�significant�
association� was� found� between� the� stage� of� attrition� and� either�
positive� or� negative� life� changes� (�²=2.310,� df� 4,� sig.� 0.679).� Al�
though� not� significant,� when� the� sample� was� divided� into� those�
who� experienced� more� positive� life� changes� (score� =� >� 51)� and�
those�that�experienced�more�negative�life�changes�(score�=�<�51),�it�
was� found� that� there� was� an� ascending� number� of� individuals�
that�reported�more�positive�changes�in�life�than�negative�ones,�as�
they� moved� through� the� legal� system.� Thus,� while� only� 35.7� per�
cent�of�those�that�did�not�report�their�rape�indicated�more�positive�
life�changes,�66.7�per�cent�of�rape�complainants�whose�case�went�
to�trial�reported�more�positive�changes�than�negative�changes.�
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When� the� total� score� for� life� changes� was� analyzed,� the� vari�
able�for�life�changes�still�indicated�independence�from�the�stage�of�
attrition�(t(46)=1.478,�p>�0.05).� It�was�again�found�that�those�who�
did�not�report�the�rape�to�the�Gardaí�had�the�lowest�score�on�the�
life� changes� test,� indicating� a� negative� influence� on� their� lives�
(M=47,�SD=10.95);�however,�those�whose�cases�were�reported�but�
not� prosecuted� had� the� highest� score� on� the� test� (M=� 53,�
SD=15.88).�This�result�suggests�that�a�decision�to�prosecute�is�gen�
erally� related� to� positive� changes,� the� strongest� positive� changes�
are� related� to� having� a� reported� case� not� prosecuted.� The� most�
likely� explanation� for� this� apparent� discrepancy� is� the� difficulty�
and�fear�that�typically�surrounds�the�trial�experience.��

Figure�4.1:�Life�Changes�and�the�Stage�of�Attrition�

�
Post�Traumatic�Stress�Disorder�Symptom�Scale�Self�Report�
(PSS�SR)�
The�PSS�SR�is�a�17�item�test�designed�to�measure�the�frequency�of�
symptoms�associated�with�Post�Traumatic�Stress�Disorder�(PTSD)�
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using� a� four�point� Likert� scale� (Foa� et� al.,� 1993).� Those� respon�
dents� who� record� a� ‘1‘� or� higher� on� at� least� one� intrusion,� three�
avoidance/numbing,� and� two� hyperarousal� items� were� deter�
mined�to�have�a�probable�diagnosis�of�PTSD�(Foa�et�al.,�1993).�

The�Chi�Square�test�was�used�to�determine�if�there�was�a�sig�
nificant�association�between�the�stage�of�attrition�and�the�positive�
presence� of� PTSD.� No� significant� associations� were� found� be�
tween� the� stage� of� attrition� and� the� presence� of� Post�Traumatic�
Stress� Disorder� as� measured� on� the� PSS�SR� test� (�²=1.176,� df� 4,�
sig.0.882).�Whether�a�rape�victim�reports�the�incident�to�Gardaí,�or�
whether�a�reported�case�is�prosecuted,�there�is�no�significant�asso�
ciation�with�PTSD.�Although�PTSD� is�very�common�amongst�all�
victims�of� rape,� there�are� some�minor�differences�noted�between�
the�different�stages�of�attrition.�As�displayed�on�the�chart�below,�
those� who� did� not� report� their� rape� to� Gardaí� have� the� highest�
incidence� of� PTSD� (93.3� per� cent),� while� those� who� reported� the�
incident�but�did�not�make�a�statement�have�the� lowest� incidence�
of� PTSD� (75� per� cent);� the� other� groups� variously� fall� into� the�
range�between�83.3�per�cent�(went�to�trial)�and�88.9�per�cent�(DPP�
decision�not�to�prosecute).�

When� a� total� score� was� obtained� by� adding� answers� to� the�
questions� on� the� PSS�SR� questionnaire,� this� score� was� tested�
against�the�binary�variables:�did�you�report�(yes/no),�was�the�case�
prosecuted� (yes/no),� and� did� you� withdraw� your� complaint�
(yes/no).�None�of�these�relationships�expressed�a�statistically�sig�
nificant�variance�in�their�mean�results.�

Levenson’s�Locus�of�Control�Test�
In�order�to�establish�whether�the�stage�of�attrition�was�affected�by�
the� respondent’s� perception� of� her� ability� to� control� a� situation,�
Levenson’s�Locus�of�Control�test�was�used�(Levenson,�1981).�This�
test� assesses� beliefs� about� the� operation� of� control� and� is� meas�
ured�on�three�scales:�Internality�(I�scale),�Powerful�Others�(P�scale)�
and�Chance�(C�scale).��

The�Internality�scale�was�tested�against�the�decision�to�report.�
It� was� found� that� reporting� a� rape� was� statistically� independent�
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from�the�score�for�the�I�scale�on�the�Locus�of�Control�test�(t(47)=��
0.016,� p>� 0.05).� The� mean� result� for� those� who� had� reported� (M�
31.54,�SD6.07)�and�that�for�those�who�had�not�reported�(M�31.57,�
SD�5.06)�were�virtually� identical.�When� the�relationship�between�
internality� and� the� DPP’s� decision� to� prosecute� was� examined� it�
was� found� that,� on� average,� those� whose� cases� were� dropped�
scored�slightly�higher� (M�32.09,�SD�5.72)� than� those�whose�cases�
were�prosecuted�(M�30.50,�SD�2.50),�although�this�result�was�not�
statistically� significant� (t(38)=� �� 0.663,� p>0.05).� When� comparing�
internality� scores� between� those� who� withdrew� their� complaint�
and� those� who� did� not� withdraw,� it� was� found� that� the� I� scale�
scores�were�very� similar� (a�mean�of�31�as�opposed� to�a�mean�of�
31.6,�respectively).�Statistical�significance�was�not�indicated�by�the�
t�test�(t(47)=�0.198,�p>�0.05).�

Figure�4.2:�Internality�and�the�Stage�of�Attrition�

�
On�the�P�scale,�the�difference�between�those�who�reported�to�the�
Gardaí�and�those�who�did�not�was�minute�(M�24.4,�SD�9.51�as�op�
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posed� to� 24.57,� SD8.11)� and� not� statistically� significant� (t(47)=� �
0.059,� p>� 0.05).� Similarly,� the� results� for� the� relationship� between�
the�DPP’s�decision�to�prosecute�and�the�P�scale�were�also�insignifi�
cant� (t(38)=� �0.111,� p>0.05).� The� relationship� between� withdrawal,�
however,�and�the�score�on�the�P�scale�came�close�to�statistical�sig�
nificance�(t(47)=1.718,�sig.�0.092).�On�average,�those�who�withdrew�
their� complaint�had�a�much�higher�score�on� the�P�scale� (M�31.75,�
SD�9.53)�than�did�those�who�did�not�withdraw�(M�23.80,�SD8.82).�

Figure�4.3:�Powerful�Others�and�the�Stage�of�Attrition�

�
Finally,�no�significant�associations�were�found�on�the�C�scale�be�
tween� the�decision� to�report�and� the�perception�of�chance�as� the�
locus� of� control� (t(47)=� 0.063,� p>0.05);� nor� was� there� any� signifi�
cant�association�between�the�DPP’s�decision�to�prosecute�and�the�
score�on�the�C�scale�(t(38)=�0.390,�p>o.o5).�A�significant�result�was�
found� for� the� relationship� between� the� score� on� the� C� scale� and�
the� decision� to� withdraw� the� complaint� (t(47)=2.020,� p<0.05).�
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Those� who� did� withdraw� scored� considerably� higher� on� the� C�
scale� (M� 35.00,� SD� 8.79)� than� did� those� who� did� not� withdraw�
their�complaint�(M�27.80,�SD�6.68).�Similar�results�on�the�P�and�C�
scales�are�unsurprising�as�they�both�relate�to�an�external�locus�of�
power.� Other� studies� have� also� found� a� correlation� between� re�
sponses�on�the�P�and�C�scales�(Levenson,�1981,�p.�23).�

Figure�4.4:�Chance�and�the�Stage�of�Attrition�

�
Time�and�Recovery�
Recovery�from�an�ordeal�such�as�rape�is�usually�measured�in�years.�
Significant�correlations�were�found�between�the�passage�of�time�and�
the�number�of�symptoms�of�PTSD�present�at�the�time�of�the�survey�
(r�=��0.323,�n�=�46,�sig.�0.029).�The�longer�the�time�span�since�the�rape�
the� fewer� PTSD� symptoms� were� present,� a� result� also� found� by�
McGee�et�al.�in�their�examination�of�PTSD�and�sexual�abuse�in�Ire�
land� (2002:� 113).� There� was� also� a� very� notable� improvement� in�
PTSD�symptoms�between�the�third�and�fourth�year�after�the�rape.�
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Significant� relationships� were� also� found� between� the� total�
score� on� the� Internality� Scale� and� the� total� score� for� PTSD� (r� =� ��
0.365,�n�=�48,�sig.�0.011),�and�between�the�Powerful�Others�Scale�and�
the�PTSD�score�(r�=0.304,�n�=�48,�sig.0.035).�However,�while�an�in�
ternal�locus�of�control�is�associated�with�the�presence�of�fewer�and�
milder� PTSD� symptoms,� where� Powerful� Others� are� perceived� as�
the�locus�of�control,�PTSD�symptoms�are�more�prevalent.��

Figure�4.5:�PTSD�and�the�Passage�of�Time�
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When�the�sample�was�divided�into�those�with�a�positive�score�for�
internality�(score�>�24),�and�those�with�a�negative�score�for�inter�
nality� (score� <� 24),� it� was� found� that� those� with� a� positive� score�
were�more� likely� to�report� the�rape,�more� likely� to�make�a�state�
ment�and�more�likely�to�see�their�case�proceed�to�trial,�than�those�
with�a�negative�score.�

The�trial�outcome�had�no�significant�effect�on�the�locus�of�con�
trol,�the�Life�Changes�test,�the�GHQ�score�or�indications�of�PTSD.�
�
�
�
�
�
�
�
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Table�4.28:�Furthest�Point�of�Attrition�

� Positive�Score�for�
Internality�(%)�

Negative�Score�for�
Internality�(%)�

Did�Not�Report� 27.8� 38.5�

Made�a�Report�(did�
not�make�statement)�

5.6� 7.7�

Made�a�Report�and�
Gave�a�Statement�

33.3� 30.8�

DPP�Decided�Not�to�
Prosecute�

19.4� 15.4�

Went�to�Trial� 13.9� 7.7�

Discussion�
There� is� little� evidence� to� suggest� that� involvement� in� the� legal�
system� or� the� stage� of� attrition� has� any� direct� influence� on� the�
time�frame�for�the�recovery�of�rape.�This�result�is�contrary�to�the�
findings� of� Peretti� and� Cozzens� (1983)� who� found� that� women�
who�did�not�report�rape�were�more�likely�to�experience�negative�
physical,�psychological� and�social� symptoms� that� those�who�did�
report.�There�is�some�indication�in�the�analysis�that�suggests�that�
the�further�the�case�progresses�the�more�likely�the�individual�will�
be� to�suffer� from�psychiatric�disturbances,�although�this�was�not�
found�to�be�statistically�significant.�The�small�sample�size�may�be�
to�blame.�Those�who�were�the�least�likely�to�suffer�from�psychiat�
ric�disorders�according�to�the�GHQ�test�were�those�who�reported�
their�rape�but�were�absolved�from�further�participation�in�the�le�
gal�process,�either�because� they�did�not�make�a�statement�or�be�
cause� they� withdrew.� It� is� possible� that� reporting� to� the� Gardaí�
helps� to�mitigate� mental� health� problems,� while� the� arduous� ex�
perience�of�being�involved�in�the�legal�system�has�a�negative�im�
pact�on�mental�health.�

The�Life�Changes�Questionnaire,�however,� reports�a�different�
reaction.�More�positive� life�changes�were�noted�as� the�complain�
ants�moved�through�the�justice�system.�Perhaps�the�experience�of�
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working� through� this� issue� encouraged� the� complainant� to� take�
control�of�other�aspects�of� their� life.� It� is�also�possible� that� those�
whose� cases� proceeded� furthest� in� the� justice� system� were� those�
who� were� the� most� likely� to� gain� possible� support� resources� in�
terms� of� family� and� friends.� As� with� the� GHQ�12� test,� however,�
the� respondents� with� the� highest�overall� score� on� the� life� changes�
test�were�those�whose�cases�were�dropped�by�the�DPP.�This�may�
suggest� that� while� making� a� report� is� positively� associated� with�
mental� health� and� recovery,� the� trial� experience� may� delay� or�
negatively�impact�the�life�and�mental�health�of�rape�victims.�

Post�Traumatic�Stress�Disorder�was�very�common�amongst�all�
rape� survivors:� 87.8� per� cent� of� all� questionnaire� respondents�
qualified�for�a�diagnosis�of�PTSD.�This�condition�does�not�appear�
to� be� strongly� affected� by� the� decision� to� report� or� the� point� at�
which� the�case� is�determined,�although� there� is� some�suggestion�
that�those�who�did�not�report�are�somewhat�more�likely�to�suffer�
from� PTSD� than� those� who� did� report.� Time� did� affect� the�
strength�of�PTSD,�however,�as�recorded�on�an�accumulative�Likert�
scale,� with� a� notable� drop� in� symptoms� and� severity� after� the�
fourth�year.�Further,� those�with�an�internal� locus�of�control�were�
likely� to� suffer� fewer� PTSD� symptoms� and� were� least� likely� to�
qualify� for� a� PTSD� diagnosis.� Benight� and� Bandura� (2004)� simi�
larly�found�that�a�belief�in�self�efficacy�was�importantly�associated�
with�recovery�from�traumatic�events.�

There� were� no� statistically� significant� relationships� between�
the�locus�of�control�and�the�stage�of�attrition,�apart�from�the�deci�
sion� to� withdraw.� It� was� found� that� a� high� score� on� the� Chance�
scale�was�significantly�associated�with� the�decision� to�withdraw.�
A�high�score�on�the�Chance�scale�was�also�significantly�associated�
with�a�high�score�on�the�Powerful�Others�scale,�which�was�in�turn�
significantly�associated�with�a�low�score�on�the�Life�Changes�test.�
Furthermore,�a�high�score�on� the�Powerful�Others�scale�was�sig�
nificantly� associated� with� a� high� score� for� PTSD.� It� is,� therefore,�
possible�that�the�relationship�between�Chance�and�Powerful�Oth�
ers� and� the� decision� to� withdraw� is� affected� by� the� poor� mental�
health�associated�with�both�external�loci�of�control�scales.�It�is�also�
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possible�that�those�who�have�a�strong�belief�in�chance�or�fate�may�
feel�that�the�perpetrator�will�get�what�he�deserves�in�the�end,�re�
gardless�of�the�legal�system�–�a�view�expressed�by�one�victim�dur�
ing� the� qualitative� interview� who� did� not� make� a� statement� to�
Gardaí.�

Prolonged�exposure�to�the�legal�process�may�have�a�detrimen�
tal� effect� on� the� complainant’s� mental� health.� Although� falling�
short� of� statistical� significance,� there� was� some� indication� that�
those�who�made�a�report�but�did�not�see�their�case�proceed�to�trial�
were�more� likely� to� report�positive� life� changes,� to�have�a� lower�
incidence�of�PTSD�symptoms�and� to�demonstrate�an� internal� lo�
cus�of�control.�Respondents� in� this�category�would�have�had�the�
opportunity�to�avail�of�services�such�as�the�Sexual�Assault�Treat�
ment�Units;�they�would�therefore�gain�the�support,�medical�atten�
tion� and� validation� required� for� physical� and� psychological� re�
covery�without�going�through�the�often�harrowing�experience�of�a�
trial.� These� factors� suggest� that� changes� in� the� legal� system� to�
provide�support�for�rape�complainants�as�their�complaint�is�proc�
essed�may�help� the� complainant�deal�with� the�psychological�de�
mands�of� the� legal�process�and�simultaneously�assist� in� their� re�
covery.� It� is� difficult� to� determine,� however,� whether� it� is� the�
complainant’s� experience� with� the� legal� system� that� affects� her�
mental� health� and� sense� of� control,� or� whether� it� is� her� sense� of�
control�that�affects�her�mental�health�and�experience�with�the�le�
gal� system.� It� is� likely� that� the�greater�part�of�a� rape�victim’s� re�
covery� relies� primarily� on� social� supports� and� their� own� coping�
skills�and�mechanisms.�While�the�legal�system�may�be�able�to�im�
prove�some�aspects�of� its�service,�particularly� in�terms�of�delays,�
communication� and� support� structures� for� complainant,� it� is�
unlikely� that� these�changes�will�have�a� significant� impact�on� the�
victim’s� recovery� process.� Increasing� the� complainant’s� sense� of�
control,� however,� may� induce� a� greater� perception� of� internality�
in� terms� of� the� locus� of� control,� and� thereby� possibly� assist� in� a�
more�positive�recovery�process.�

�
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THE�QUALITATIVE�INTERVIEWS�

Follow�up� interviews� were� conducted� in� 2006� with� 12� women�
who�were�raped�between�November�2002�and�August�2005.�Eight�
women�had�officially�reported�their�rape�to�the�Gardaí,�while�four�
had�not�reported.�Only�one�of�the�reports�had�proceeded�to�prose�
cution�resulting�in�a�guilty�verdict�for�sexual�assault.�Of�the�other�
reported� offences,� one� case� was� discontinued� due� to� the� defen�
dant’s�suicide�and�another�was�directed�‘do�not�prosecute’�by�the�
DPP.� The� other� five� cases� were� still� awaiting� a� decision� by� the�
DPP.�The�women�ranged� in�age� from�18� to�55�at� the� time�of� the�
rape.�Six�of�the�women�who�took�part�in�the�interview�were�raped�
by�people�they�knew,�while�one�woman�had�been�raped�by�a�man�
she�had�met� that�night.�One�woman�reported�being� raped�by�her�
partner,�while�another�was�raped�by�her�ex�boyfriend.�The�majority�
of� the� interviewees� (five)� were� employed� in� clerical� work,� while�
two� others� were� students,� one� a� homemaker,� one� a� teacher� and�
three� were� unemployed� with� no� indication� of� their� previous� em�
ployment.� All� but� two� women� reported� the� use� of� physical� force�
beyond�that�required�to�commit�the�rape�being�used�against�them,�
with�two�women�sustaining�severe� injuries.�Five�of� the� interview�
ees�had�consumed�three�to�five�drinks�on�the�occasion�of�the�rape,�
while�two�more�had�consumed�six�or�more�drinks.�On�average,�the�
women� who� did� not� make� a� report� had� a� higher� level� of� alcohol�
consumption� than� those�who�did� make�a� report.� Two�women�of�
fered� no� resistance� to� their� attacker;� one� claimed� to� have� been�
drugged,�while� the�other�admitted� being� too� intoxicated� to� resist.�
Weapons� were� present� on� two� occasions� –� one� was� a� car�jacking�
and�rape,�and�the�other�was�a�false�imprisonment�and�rape.�

Although�the�sample�size�was�small,�the�qualitative�interviews�
demonstrate� similar� variations� in� the� suspect,� complainant,� and�
case� characteristics� as� were� evident� in� the� larger� survey� and� fol�
low�up� survey� questionnaires.� The� interviews� thus� have� the� po�
tential�to�provide�context�and�texture�to�the�information�gathered�
through�the�quantitative�processes.�

�



� Rape�and�Justice�in�Ireland�196

The�Initial�Decision�to�Report�
The� interviewer� asked� the� twelve� women� involved� in� the� inter�
views�to�discuss�their�reasons�for�reporting,�or�not�reporting,�the�
rape.�This�open�ended�question�inspired�narrative�accounts�of�the�
immediate�aftermath�of�the�rape�that�are�enlightening.�The�inter�
viewer�then�produced�a�card�that�had�a�number�of�potential�rea�
sons� for� reporting� (because� it� was� a� crime,� to� protect� others,� to�
protect�myself,� to�attain� justice,�etc.),�or�not�reporting�(wanted�to�
deal�with�it�myself,�blamed�myself,�didn’t�want�to�hurt�others,�too�
embarrassed,�did�not�want�to�involve�Gardaí).�When�the�card�was�
produced�the�interviewees�tended�to�agree�with�a�number�of�the�
statements,�but� there�was�a�notable�discord�between� the� reasons�
given�in�response�to�the�open�ended�question�and�those�selected�
from�the�card.�The�most�popular�options�on� the�card�were� those�
that�concerned�justice,�self�protection,�protection�of�the�family�and�
shame.�Of�the�explanations�given�to�the�open�ended�questions,�it�
is� significant� that� seven� were� influenced� by� others� or� had� the�
situation� taken� out� of� their� hands� completely.� In� the� immediate�
aftermath�of�the�rape,�six�of�these�women�describe�themselves�as�
being�in�various�stages�of�shock�and�disorientation.�The�following�
comments�are�illustrative:�

It�was�my�husband�who�found�me�…�I�was�in�shock�and�I�was�…�
having�tremors,�shakes�and�I�was�disoriented�and�I�didn’t�know�
where�I�was�…�I�remember�him�shouting�to�get�the�phone�(4).�

The�night�it�happened�um�…�I�suppose�I�was�really�…�in�a�coma�
tose�state�and�my�husband�took�me�home�and�put�me�to�bed�and�
didn’t�want� to�…�I� suppose�alarm�me�or�upset�me�so�he�waited�
until�the�next�morning�um�…��to�talk�to�me�and�we�made�the�de�
cision�pretty�much�together�to�report�it�(3).�

It�was� just�out�of�shock,� the�house�was�broken� into,� I�was�raped�
and�…�we�woke�up�and�the�guy�ran�out�of�the�house�um�…�it�was�
just�pure�out�of�shock�you�know?�(48).�
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The�first�thing�was,�‘no�way.�Absolutely�not’.�But�I�suppose�one�
of�my�friends�was�there�at�the�time�and�she�kind�of�persuaded�me�
–�herself�and�another�girl�that�I�actually�don’t�know�…�she�made�
me�alright�call�the�guards�in�the�end�(30).�

I� rang� the� Samaritans� and� I� spoke� to� a� lady� on� the� Samaritans�
who�told�me�straightaway�to�report� this�and�I�didn’t�hesitate� in�
reporting�it�(1).�

All�six�of� these�women�reported�the�rape�within�24�hours.�These�
forthright� explanations� of� the� context� in� which� the� rape� was� re�
ported�suggest�that�reporting�an�incident�of�rape�may�have�less�to�
do� with� altruistic,� justice�seeking� or� self�preservation� motives�
than�with�circumstance�and�the�immediate�advice�of�family�mem�
bers,�friends�and�counsellors.��

Only�one�other�interviewee�who�did�report�the�rape�appears�to�
have�made�the�decision�to�report� the�rape�without�outside� influ�
ence.�This�woman�reported�being�raped�by�her�partner�who�had�
long� been� physically� abusive.� The� decision� to� report� appears� to�
have�grown�out�of�a� realisation� that� the�defendant�had�gone� too�
far;�reporting�the�rape�to�the�Gardaí�was�the�first�part�of�a�strategy�
to�end�the�abuse�and�the�relationship.��

The�four�women�who�did�not�make�a�report�were�alone�in�the�
immediate�aftermath�of�the�rape.�These�women�were�mostly�vic�
tims�of�date�rape�and�expressed�uncertainty�about�their�own�per�
ception� of� the� incident� as� a� rape� and� concern� about� how� others�
would�perceive�it.�� �

But�even�at�that�stage,�I�still�didn’t�believe�it�myself,�d’you�know?�
Because� it� all� goes�back� to�how� I�met�him�and� the� circumstances�
leading�up�to�it…�I�mean�if�you�were�to�ask�anybody,�it�would�be�
like� ‘well,� she� was� with� him’� …� I� believed� the� Gardaí� would� do�
nothing�because�of�the�situation�I�had�put�myself�in�(107).�

I�suppose�my�main�factor�was�in�the�end,�you�see�in�the�end�I�ac�
tually�consented…�I�couldn’t�imagine�actually�physically�having�
to�be� forced� so� I� suppose� telling�him� it�was�okay�was�making� it�
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easy� on� myself…� and� that’s� what� blocked� me� for� a� long� time�
(107).�

I�didn’t�want�to�report�it�because�I�didn’t…�you�know.�I�was�so�
sort�of�distressed�and�I�didn’t�want�to�tell�anybody�about�it.�And�
I�didn’t�want� to� talk�about� it�and�I�didn’t� really�know,� I�hadn’t�
really�gathered�my�thoughts�as�to�what�had�actually�happened�for�
a�couple�of�days�because�I�was�thinking�about�it�and�thought�that�
couldn’t�have�happened.�You�know,�I�must�have�slept�with�him�or�
whatever�(14).�

The� respondents� who� did� not� report� did� not� tell� anyone� about�
what�happened�to�them�until�days,�weeks�or�even�months�later.��

I�went�to�my�doctors�for�an�examination�and�I�think�before�that,�I�
was�just�in�complete�shock�and�I�was�just�‘no‘�…�and�I�just�…�I�
hadn’t�cried�about�it.�I�hadn’t�coped�with�it.�I�hadn’t�even�owned�
up�to�it�…�I�think�it�was�about�a�week�later�(88).�

The� interviews� suggest� that� receiving� validation� about� the� rape�
and�support�from�someone�in�the�immediate�aftermath�of�the�in�
cident�has�a�profound�effect�on�the�decision�to�report.�Considering�
the�state�of�shock�that�most�of�the�rape�victims�report�being�in�af�
ter�the�incident,�it�is�not�surprising�that�the�initial�reaction�would�
be�to�retreat�from�the�trauma�of�the�incident�–�to�go�into�a�state�of�
denial� or� avoidance,� common� characteristics� of� Post�Traumatic�
Stress�Disorder�(Survive.Org,�1998).�In�cases�in�which�the�rape�did�
not� fit� the� ‘real’� rape�stereotype,� the�victim�may�need�extra�reas�
surance�that�the�incident�was�indeed�rape�and�an�objective�ear�to�
help� her� make� sense� of� the� event� and� assuage�any� sense� of� self�
blame.� This� finding� is� consistent� with� Williams� (1984)� and�
Tomlinson� (1999),� among� others,� who� assert� that� women� whose�
rape�does�not�fit�the�classic�rape�scenario�are�less�likely�to�report�
their� rape.�The� presence� and� influence� of�another� to� confirm� the�
status�of�the�incident,�and�to�help�direct�the�victim�towards�mak�
ing�a�report,�may�act�to�counteract�any�desire�to�retreat.�
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Three� of� the� four� interviewees� who� did� not� report� still� had�
some�contact�with�the�Gardaí.�In�one�instance,�a�friend�of�the�vic�
tim�made�an�unofficial�report�to�a�Garda�with�whom�she�was�ac�
quainted.�This�Garda�encouraged�the�victim�to�make�a�complaint�
but�the�victim�declined�(107).�Another�victim�went�to�the�Gardaí�a�
year�after�the�incident�with�the�intention�of�making�a�report.�She�
was� motivated� by� ongoing� harassment� from� the� suspect� and�
wanted�help�from�the�Gardaí.�She�described�the�Garda�to�whom�
she�spoke�as�‘attentive’�and�‘sympathetic’,�but�also�‘realistic’.�The�
Garda�pointed�out�that�there�was�no�evidence�and�that�‘everyone’�
would�find�out.�These�comments�‘just�made�[her]�kind�of�back�out�
a�bit’�and�she�did�not�make�a�statement�(88).�The�third�victim�also�
went� to� the� Gardaí� one� week� after� the� incident� but� declined� to�
make�a�statement�when�she�was�informed�that�the�suspect�would�
be�interviewed.�The�suspect�was�a�former�boyfriend,�had�a�crimi�
nal�history�and�was�violent,�and�the�victim�was�afraid�of�retalia�
tion.�She�also�was�not� impressed�with� the�attitude�of� the�Gardaí�
and�felt�that�she�would�receive�no�protection�from�them�(28).�

Frohmann�has�argued�that�prosecutors�in�the�US�use�strategies�
to�manage�the�reactions�of�victims�of�sexual�assaults�through�dis�
plays�of�concern,�specifying�downstream�possibilities�and�shifting�
paradigms� (1998:� 393).� There� is� evidence� in� these� comments� of�
similar�strategies�being�employed�by�members�of� the�Gardaí.� In�
terviewee�28,�for�example,�was�discouraged�from�making�a�com�
plaint� by� an� apparent� lack� of� concern� from� the� interviewing�
Garda.�Had�reassurance�and�protection�been�offered,�it�is�possible�
that�she�would�have�followed�through�with�her�original�intention�
and� given� a� statement.� Interviewee� 88� was� discouraged� from�
making� a� statement� when� the� Gardaí� explained� to� her� that� she�
lacked�evidence�and�that�her�privacy�would�be�compromised.�In�
deed,� the� Garda’s� comments,� no� doubt� offered� in� good� faith,� fit�
exactly� the� downstreaming� strategy� identified� by� Frohmann.�
Thus,� although� the�Gardaí�have�no� legal� capacity� to�no�crime�or�
unfound�a�rape�complaint,�they�may�have�an�immediate�affect�on�
the� complainants� decision� to� make� a� statement� and� possibly� to�
pursue�the�case.��
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The�Importance�of�Privacy�
The�issue�of�privacy�was�raised,�without�prompting�by�the�inter�
viewer�by�all�but�one�interviewee.�Concerns�about�family,�friends�
and� others� in� the� community� knowing� about� the� rape� featured�
prominently� among� interviewees� who� had� reported� and� even�
more� so� among� those� who� had� not.� A� simple� desire� to� preserve�
one’s�privacy�and�avoid�gossip�was�significant�to�a�number�of�the�
interviewees�(3,�39,�88,�107).�Many,�however,�wanted�to�maintain�
privacy� in� order� to� protect� their� loved� ones.� One� interviewee,�
whose� mother� went� through� a� similar� experience,� was� particu�
larly�concerned�for�her�grandparents’�wellbeing;�she�stated�that�‘it�
would�hurt�them�because�they�know�what�happened�to�my�mum’�
(88).�Another�explained�that�she�could�not�talk�to�those�to�whom�
she� was� closest� as� ‘it� would� have� broken� their� heart’� (14).� Inter�
viewees� also� expressed� concern� that� members� of� their� family�
might�attempt�retaliation�against�the�suspect�if�they�became�aware�
of� what� had� happened.� One� interviewee� pointed� out� that� she�
wanted�her�brothers�‘to�protect�me�in�one�instance�but�I’m�trying�
to�protect�them�as�well’�(107).�Despite�the�desire�to�maintain�pri�
vacy,�many�interviewees�reported�feelings�of�isolation�due�to�not�
telling�their�families.�One�stated�that� ‘I� feel�that�they�don’t�know�
me�anymore,�because�they�don’t�know�this’�(107).�

Although� the� interviewees� who� did� make� a� report� also� ex�
pressed�reservations�about�the�loss�of�privacy�regarding�the�inci�
dent,�they�had�mixed�reactions�to�the�resulting�attention.�One�had�
details�of�her�rape,�together�with�judgmental�comments�about�her�
behaviour�including�the�comment�that�‘she�deserved�it’,�posted�to�
a�Bebo�page.�This�major�breach�of�privacy�contributed�to�a�major�
psychological�breakdown�and�incidents�of�self�harm�(50).�Another�
victim�discontinued�contact�with�her�sister�due�to�lack�of�support�
and�claimed�that�her�friends�were�either�‘overbearing’�or�did�not�
care� (1).� Others� had� a� positive� experience,� receiving� validation�
and� support� from� family,� partners�and� friends.� Some� made� new�
friends�or�had�existing�friendships�strengthened�when�news�of�the�
rape�emerged,�and�people�shared�their�own�experiences.�Still�oth�
ers� experienced� a� mixture� of� good� and� bad� reactions.� These� ex�
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periences�reinforce�the�need�for�those�in�whom�rape�victims�con�
fide� to�react� in�a�positive�manner.�The�very�act�of�disclosure�can�
be�a�major�part�of�a�victim’s�recovery�and�should�be�encouraged.�
Denial,�non�disclosure�of�the�event�to�family�and�friends,�distrac�
tion�and�social�withdrawal�have�been�shown�to� increase� the�risk�
of� Post�Traumatic� Stress� Disorder� (Ullman� et� al.,� 2007:� 33).� The�
reverse� is� also� true,� however:� negative� social� reactions,� such� as�
disbelief,�stigmatization�and�disempowerment�are�associated�with�
an�increased�risk�of�self�blame�and�PTSD�(ibid.:�29).��

Four� interviewees� were� involved� in� radio� or� television� inter�
views� or� had� their� stories� published� in� newspapers� with� their�
consent� in� order� to� draw� attention� to� their� cases� when� they� felt�
that� the� legal� system� had� failed� them.� One� interviewee� used� the�
media� in� an� attempt� to� redress� an� imbalance� of� power� between�
the� suspect� and� herself.� The� suspect� was� described� as� a� well�
known,� connected� businessman,� and� the� interviewee� stated� that�
she� went� public� and� waived� anonymity� because� ‘there� was� no�
way� I� was� going� to� be� insignificant� when� it� came� to� this…� I�
wanted�my�story�told’�(39).�The�other�victims�similarly�wanted�a�
chance�to�express�themselves�(4;�3;�1).�One�stated�that�she�‘wanted�
to�publicise�[the�rape]�because�I�was�so�angry�and�I�was�so�…�hell�
bent� on� getting� the� perpetrator� to� justice’� (4).� The� strategy� back�
fired� somewhat,� however,� especially� when� the� court� case� fell�
through� as� ‘it� became� a� burden� that� [people]� knew� because� you�
never�got�away�from�it….�People’s�attitude�changed�towards�me’�
(ibid.).��

Sensitivity�of�the�Gardaí�
Some�interviewees�found�members�of�the�Gardaí�to�be�crude�and�
insensitive.�A�middle�aged�rape�victim�was�offended�by�the�speci�
ficity�of�the�language�the�Gardaí�used�in�questioning�her,�such�as�
asking�about�the�nature�and�extent�of�penetration.�She�explains:��

The� female� guard,� I� found� her� to� be� quite� rough.� I� thought� she�
wanted� to� be� too�manly�doing� that� kind�of� thing.�Then�when� it�
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came�to�the�fella,�he�was�more�gentle�but�at�the�same�time�he�still�
used�the�same�words�(39).��

Another�young�victim�was�horrified� to�be�questioned� in� front�of�
her� entire� family� about� intimate� details� of� the� rape� by� the� first�
Garda� who� arrived� on� the� scene.� She� described� the� Garda� as�
‘rude’� (50).�A�number�of� the� interviewees� spoke�of� the�difficulty�
they�had�in�describing�the�details�of�the�rape�to�the�Gardaí�due�to�
embarrassment.� Interviewee� 50,� for� example,� noted� that� she� was�
interviewed�by�two�male�Gardaí�who�were�only�a�few�years�older�
than� her.� Their� obvious� discomfort� at� hearing� the� details� of� the�
rape� magnified� her� own� discomfort� in� providing� those� details.�
Indeed,� she� was� never� able� to� make� a� full� statement� of� the� inci�
dent�due� to�her� sense�of�awkwardness.�Another�victim�similarly�
related�her�embarrassment�at�describing�the�intimate�details�of�the�
rape.�She�also�mentioned�her�surprise�at�how�‘normal’� the�entire�
incident�seemed�to�the�guards�(30).�

Other� interviewees� described� the� lack� of� privacy� associated�
with� the� interview� at� the� Garda� Station.� One� interviewee,� who�
was� brought� to� the� Garda� Station� still� wearing� the� dirty,� torn�
clothes� she� had� on� when� she� was� raped,� was� walked� passed� a�
large� number� of� other� Gardaí.� She� was� ‘embarrassed� that� they�
were�looking�at�me�deep�down’�(4).�Another�victim�felt�degraded�
by�the�experience�of�handing�over�the�‘knickers’�she�was�wearing�
at�the�time�of�the�assault�to�the�guards�in�the�hospital�(1).�

The�Influence�of�the�Media�
Literature� on� the� influence� of� the� media� in� rape� cases� is� often�
quite�negative.�In�1982�the�London�Rape�Crisis�Centre�in�London�
reported�that�‘we�have�found�that�violence�against�women�is�fre�
quently�glorified�by�the�media�whilst�the�real�suffering�of�women�
is�dismissed�or�ignored’�(Adler,�1987:�63).�More�recently�the�media�
has�been�accused�of�selling�a�distorted�account�of�rape�in�society�
by�focusing�on�false�allegations,�attacks�by�foreigners�and�attacks�
on�young�girls� (Shields,�2008;� see�also�Morway,�2006).�However,�
the� media� has� also� been� used� by� Rape� Crisis� Centres� to� launch�
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campaigns� and� to� raise� awareness.� The� SAVI� study� in� Ireland�
found�that�76�per�cent�of�participants�‘felt�that�the�media�coverage�
of�sexual�abuse�and�violence�was�either�somewhat�or�very�benefi�
cial’�(McGee�et�al.,�2002:�160).�

Perceptions�of�the�media�among�interviewees�were�mixed.�Of�
the�four�interviewees�who�did�not�make�a�report,�two�had�a�posi�
tive�impression�of�the�media�and�two�had�a�negative�view�of�the�
influence�of�the�media.�Of�the�eight�interviewees�who�did�make�a�
report,� three�took�a�positive�view�of� the�media,� four�had�a�nega�
tive�view�and�one�was�uncertain�about�the�influence�of�the�media.�
Thus,� there� is� no� evidence� that� media� reports� influenced� the� in�
terviewees�in�their�decision�making.�The�principal�benefits�of�the�
media�identified�in�the�interviews�were�the�exposure�of�the�issue�
of�sexual�violence�and�the�encouragement�of�victims�to�come�for�
ward� (107,�88),�and� that� the�media�can�sometimes�be�used� to�at�
tain�justice�(39,�1).�The�main�complaints�made�by�the�interviewees�
were�that�the�media�trivialised�the�issue�(50),�stereotyped�the�vic�
tims�and�tended�to�blame�them�(50,�3,�28),�invaded�the�privacy�of�
victims�(23,�4)�and�discouraged�reporting�by�reporting�on�lenient�
prison�sentences�(1).�A�number�of�interviewees�reported�that�they�
found� it� difficult� to� read� media� reports� about� rape� as� doing� so�
could�trigger�flashbacks.�

The�Impact�of�the�Decision�to�Report�
Three�of� the� four� interviewees�who�did�not� report� their� rape�ex�
pressed� ambivalence� about� their� decision.� One� victim� said� that�
she�wished�that�she�had�felt�safe�enough�to�make�a�report�so�that�
the�suspect�would�be�punished,�but�was�too�frightened�of�possible�
repercussions.�Another�commented:��

I�would�have�loved�to�have�gone�ahead�and�done�something…and�
then�I�see�on�TV�about�these�sentences�or�lack�of�sentence�that�of�
fenders�get�and�I�think�‘thank�God,�I�didn’t‘�(88).��

This� interviewee� further� commented� that� the� experience� of� a�
friend,� whose� rape� case� went� to� court� but� did� not� result� in� a�
prison� sentence� for� the� offender,� provided� confirmation� for� her�
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decision.� Rape� victims� who� do� not� report� may� thus� rationalize�
their� decision� through� reference� to� the� rarity� of� justice� being�
achieved.�There�are�repercussions�for�not�reporting,�however.�One�
of� the� interviewees� expressed� a� sense� of� guilt� that� she� had� not�
made�a� report�as� the� suspect�might�be� ‘doing� it� to�other�people’�
(107).�She�also�expressed�frustration�that�she�would�never�get�an�
swers�from�him�about�the�rape:�

It� was� the� whole� thing� of� not� getting� answers� from� him.� Like�
never�seeing�this�guy�again.�Obviously�never�wanting�to�see�him�
again.�But�never�seeing�this�guy�again�who�had�done�this�to�me.�
And�what�was�he� thinking.�What�did�he� think?� ...�Did�he� think�
that�he�did�anything�wrong?�That�was�my�main�problem�(107).�

The� interviewees� who� did� report� the� rape� were� also� often� frus�
trated� by� a� lack� of� closure.� Only� one� rape� complainant� saw� her�
case� go� to� trial;� she� described� how� she� felt� ‘suffocated’,� ‘smoth�
ered’,�‘afraid’�and�‘full�of�fear’�in�the�time�it�took�for�the�case�to�go�
to�court.�She�also�said�that�her�life�fell�apart�after�the�trial;�she�said�
that�she�had�great�difficulty�accepting�the�suspect’s�refusal�to�ad�
mit� his� guilt� and� take� responsibility� for� his� actions� (3).� Another�
interviewee,�whose�case�did�not�go�to�court�said:��

I�didn’t�get�any�court�case.�I�didn’t�get�any�justice�whatsoever.�I�
didn’t�get� any�acknowledgement�of�what�happened� to�me� in� the�
justice�system�at�all,�you�know.�It�was�a�lot�of�hard�work.�It�was�a�
lot� of� unnecessary� pain� and� disappointment� and…an� awful� of�
disappointment� because� I� really� didn’t� think� the� system� was� so�
bad�–�such�a�letdown�(4).�

This�interviewee�did�not�regret�her�decision�to�report�the�rape�be�
cause�she�could�now�say�that�she�had�gone�‘down�every�road’�in�
addressing� the� issue,� and� she� felt� that� making� a� report� of� the�
crime� was� necessary� for� her� own� well�being� and� healing� (ibid.).�
By� contrast,� Interviewee� 50� expressed� her� regret� at� going� to� the�
Gardaí;� she� said� that� she� was� humiliated� by� the� experience� of�
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making� the� report� and�by� the� subsequent� reaction� from� some� of�
her�friends�and�acquaintances.�

Other� interviewees� were� more� positive,� especially� about� the�
support� they� received.� An� interviewee� whose� rapist� committed�
suicide�shortly�after�the�incident�explained:��

I�can’t� imagine�what� it’s� like� for�people�who�don’t�report� it.�Be�
cause�it�must�be�very�lonely�kind�of…I�can’t�imagine�if�my�par�
ents�didn’t�know�about�it�now.�It�would�be�an�awful�thing�really�
(30).�

Another� interviewee� was� similarly� grateful� for� the� support� from�
friends� and� family� after� they� became� aware� of� the� situation�
through� the� report� (48)� while� a� third� complainant� argues� that�
making�the�report�ensured�the�end�of�her�abusive�marriage�(23).��

Dealing�with�the�Gardaí�
Several� of� the� interviewees� spoke� about� negative� experiences� in�
their� dealings� with� the� Gardaí.� One� of� the� principal� themes� con�
cerned�an�apparent�lack�of�sympathy�exhibited�by�the�interviewing�
Garda.�One� interviewee,� for�example,�who�did�not�make�a� report�
described�how�she�felt� like�‘nobody’� in�the�Garda�Station�and�did�
not�think�she�was�being�taken�seriously.�The�Garda�she�spoke�to:�

…� just� didn’t� seem� to� have� the� time� to� listen� or� the� time� to� do�
anything�about�it.�She�wasn’t�as�sympathetic�as�I�would�…�have�
expected.�So�I�was,�I�was,�I�did�feel�very�much�alone’�(28).��

Other� interviewees�expressed�similar�comments� (50,�48).�Temkin�
notes� that� studies� have� disclosed� a� discrepancy� between� victim�
and� police� needs.� Police� officers� consider� efficiency� and� profes�
sionalism�to�be�of�critical�importance,�and�their�focus�is�on�getting�
the� relevant� information.� Victims,�by� contrast,� tend� to� look� for� a�
more� supportive� and� personal� contact� and� may� prefer� to� share�
their� story� in� a� more� holistic� manner� (Temkin,� 2002:� 270).� The�
qualitative� interviews�presented�here� corroborate� this�view,� sug�
gesting�that�Garda�compassion�and�support� is�very� important� to�
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both� the� victims’� experience� and� also,� potentially,� to� the� wider�
context� of� the� case.� For� at� least� one� victim,� lack� of� support� and�
empathy�led�to�a�sense�of�‘awkwardness’�that�prevented�her�from�
making�a�full�report�(50).�In�New�York,�a�training�programme�was�
devised�for�sexual�assault�investigators�that�emphasised�allowing�
victims�to�express�their� feelings�while� limiting�questions�to�what�
was�strictly�necessary�(Temkin,�2002:�273).�Providing�both�the�at�
mosphere�and� the�opportunity� for�victims� to� talk�about� their�ex�
perience,� and� the� training� for� police� officers� to� be� able� to� glean�
information� by� listening� to� (as� opposed� to� questioning)� victims,�
may�not�only�be�supportive�to�the�victim�but�may�also�encourage�
a�more�complete�revelation�of�the�incident.��

Some� of� those� interviewees� who�spoke� positively� about� their�
initial� experience� with� the� Gardaí� spoke� of� negative� experiences�
thereafter.� Interviewee� 30,� for� example,� described� how� she� was�
left�crying�in�the�toilets�of�a�local�shop�when�she�was�informed�on�
her� mobile� phone� that� the� case� was� not� proceeding� because� the�
defendant� had� committed� suicide.� Another� was� also� given� the�
news�on�her�mobile�phone�that�her�case�was�not�being�prosecuted.�
She�said� that�she�was�at�her�daughter’s�house�and�was�emotion�
ally�unprepared�for�such�news.�She�had�previously�been�told�that�
the� news� would� be� delivered� in� person� and� she� ‘would� be� al�
lowed� say� to� them� –� hang� on� one� second� …� I� want� to� sit� down�
and�make�myself�a� cup�of� tea�or�have�a�cigarette’.�She�describes�
being�‘bluntly’�told�over�the�mobile�phone�that�there�would�be�no�
prosecution� as� the� ‘lowest� point� in� my� life’� (1).� These� cases� evi�
dence� a� lack� of� sensitivity� on� the� part� of� the� Gardaí� in� breaking�
bad�news.�It�is�also�of�importance�that�the�Gardaí�follow�through�
on� their� ‘promises’;� for� the� interviewee�described�above,� the�dis�
cord�between�her�expectations�of�the�manner�in�which�she�would�
be�contacted�and�the�reality�added�to�her�trauma�and�sense�of�in�
justice�(1).�A�greater�emphasis�on�sensitivity�during�Garda�train�
ing� and� the� development� of� a� standard� protocol� in� dealing� with�
rape�victims�should�be�sufficient�to�deal�with�these�issues.�

A�number�of�interviewees�expressed�dissatisfaction�at�the�lack�
of�communication�from�the�Gardaí�as�regards�the�progress�of�the�
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case�(1,�23,�48,�50).�One�had�no�further�contact�with�the�Gardaí�af�
ter�making�her�report�other�than�one�phone�call�(50).�Another�in�
terviewee�who�gave�a�glowing�report�of�her�experience�with� the�
Gardaí�in�the�aftermath�of�the�rape�also�spoke�of�the�Gardaí�as�a�
negative�influence,�saying:�

Well,� the�guards�are�good�and�the�guards�are�bad.�Ok,� that�was�
basically,�I�mean�…�once�a�year�we�might�get�a�phone�call�…�At�
the� start� I�was� really�angry,�you�know,�because,�you�know,� this�
happened� to�me�and� I�wanted� it� sorted�and� I�didn’t�understand�
you�know�–�what� they�were�doing?�Now�it’s� like,�ok,�you�know�
that�there’s�other�things,�more�important�that�the�guards�have�to�
do� …� I� think� it’s� the� third� year,� yeah,� and� nothing.� Nothing.�
Well,�the�last�time�they�were�in�touch�was�probably�a�year�ago,�a�
year�and�a�half�ago,�and�that�was�about�it.�That�was�it,�yeah�(48).��

Poor�communication�between�the�Gardaí�and�victims�further�un�
dermines� the� victim’s� sense� of� control� and� agency.� Complaints�
regarding�poor�communication�between�the�police�and�complain�
ants�are�commonly�reported�in�other�studies�(Temkin,�2002:�269).�
The� absence� of� clear� and� regular� information� regarding� their�
case’s�progress�leads�to�a�sense�of�being�disconnected�to�their�own�
experience� –� their� rape,� an� ultimately� personal� experience,� be�
comes� public� property.� Compassion,� sensitivity� and� good� com�
munication�would�go�a�long�way�towards�providing�victims�with�
a�sense�of�ownership�over� their�own�experience�and�the�support�
and�validation�required�to�begin�recovering�from�the�ordeal�of�the�
rape.�

Finally,� several� serious� allegations� were� made� against� the�
Gardaí.� One� alleged� that� a� number� of� the� Gardaí� were� friends�
with�the�suspect�and�they�‘lost’�her�complaint�for�months�until�a�
Superintendent� ordered� the� complaint� to� be� brought� to� him� im�
mediately�(39).�Another�interviewee�went�to�the�Ombudsman�af�
ter� her� complaint� and� forensic� evidence� were� lost� and� misman�
aged.� She� complained� that� the� Garda� in� question� was� fined� but�
only�apologised�to�the�Gardaí�and�not�to�her.�The�case�never�went�
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to�trial.�The�interviewee�stated�that�she�had�received�‘no�satisfac�
tion�whatsoever�from�reporting’�(1).��

Experience�with�the�Legal�System��
A� number� of� the� interviewees� expressed� reservations� as� to� their�
treatment�within�the�legal�system�more�generally.�A�number�of�in�
terviewees� commented� on� their� position� within� the� system� and�
drew�bitter� comparisons�with� the� treatment�given� to�suspects.� In�
terviewee�39,�for�example,�expressed�frustration�that�she�was�‘only�
the�witness�in�it�…�as�opposed�to�the�important�one’�(39).�Two�in�
terviewees�noted�that�the�suspect�had�plenty�of�time�to�get�advice�
(39)�or�to�think�of�an�alibi�(4).�The�latter�interviewee�was�especially�
critical�of� the�Garda� investigation,� stating� that� she�had�conducted�
her�own�investigation�to�discover� the�suspect’s� identity.�She�went�
on�to�note�how�little�support�is�given�to�a�rape�victim:�

I� just� found� that� you’re� extremely� vulnerable� and� you’re� very�
broken�and�you’re�extremely�sensitive�…�you�have� to�defend�…�
because�the�way�the�criminal�justice�system�is�…�you�have�to�de�
fend�yourself�from�the�minute�it�happens.�You�have�to�stand�your�
ground�…�you�have�to�go�through�the�process�of�…�of�being�ex�
amined,� making� statements,� being� questioned,� being� ridiculed,�
asking� about� the� most� private� details� of� the� assault,� the� rape� or�
whatever,� the� attack.� You� get� very� little� support� …� you’re� in� a�
very�lonely�kind�of�place�(4).�

However,�the�same�interviewee�was�allowed�to�give�her�statement�
some�time�after�she�gave�basic�information�and�after�the�medical�
examination,� and� spoke� glowingly� of� how� considerate� and� dis�
creet�the�Gardaí�were�at�this�early�stage�(4).�There�is�thus�evidence�
that� allowing� victims� some� space� to� recover� and� gather� their�
thoughts� is� beneficial� to� their� well�being,� and� may� lead� to� more�
accurate�statements�as�they�will�have�had�time�to�‘make�sense’�of�
their�experience.�

One� interviewee� that� did� have� her� case� proceed� to� trial� re�
ported� a� negative� experience� of� the� trial� itself.� While� the� defen�
dant�had�a�‘trail�of�neighbours’�and�supporters�with�him,�the�Rape�
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Crisis�counsellor� that�attended�court�with� the�victim�was� ‘nearly�
thrown�out’�at�the�defence’s�request.�The�interviewee�argues�that�
the�law�supported�the�defendant�(3).��

I�wasn’t� entitled� to�a� solicitor�as� such�…�I�was�allowed� to�have�
one�just�for�my�own�…�but�there’s�no�real�representation�as�such�
for�victims�…�I�know�that�the�accused�in�my�case�had�free� legal�
aid� and� had� a� top� of� the� range� defence� team� and� they� played� a�
very�good�game.��

The�interviewee�further�stated�that�she�was�treated�poorly�by�the�
justice�system,�stating:�

A�victim�in�court�is�treated�with�very�little�respect�and�…�It�was�
a�horrible,�horrific�experience�being�up�on�the�stand�trying�to�de�
fend�yourself.��

This� interviewee� found� the� judge� to� be� highly� insensitive,� and�
stated�that�‘the�judge�wished�the�accused�a�Merry�Christmas�and�
didn’t�even�acknowledge�who�I�was’�(ibid.).�

The�Impact�of�the�Rape�
The� impact�of� the�rape�on� the�mental�and�physical�health,� social�
activities,� employment� and� personal� relationships� of� the� women�
interviewed�was�largely�similar�regardless�of�whether�or�not�they�
had� made� a� report.� Only� one� interviewee� had� gone� to� trial,� and�
her�comment�that�her�life�‘came�down�and�fell�apart’�after�the�trial�
suggests�that�the�trial�experience�might�delay�the�recovery�of�the�
victims� (3).� The� trial� may� also� exacerbate� the� negative� impact� of�
the� rape,� particularly� as,� in� this� case,� the� suspect� was� not� con�
victed�of� rape.�She�notes� that,� ‘the� justice�system�and�how�I�was�
treated�in�court�is�something�that�will�always,�always�eat�at�me.�It�
just�wasn’t,�it�wasn’t�right…it�didn’t�[hold�back�the�recovery]�but�
it� didn’t� help’� (3).� She� further� stated� that� it� had� taken� her� four�
years�to�be�able�to�‘feel�positive’.�She�rated�herself�‘around�the�3�or�
the�4’�in�terms�of�her�recovery,�on�a�scale�from�1,�non�existent,�to�
5,�complete�(3).�This�rating�was�commensurate�with�the�other�in�
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terviewees’� self�perceived� recovery;�on�average� they� rated� them�
selves�at�3.5�and�there�was�no�evidence�that�making�a�report�made�
any�difference�to�this�rating.�

Some� of� the� interviewees� experienced� a� sense� of� isolation� or�
disassociation� from� loved� ones� (88,� 14,� 50,� 4,� 107,� 1).� Four� inter�
viewees�made�suicide�attempts�or�had�had�suicidal� feelings,�and�
one� interviewee� had� begun� to� self�harm� (50).� Self�medicating�
through�alcohol�or�prescription�or�illegal�drugs�was�also�common�
(14,�30,�3,�1).�One�interviewee�had�been�admitted�to�the�psychiat�
ric� ward� of� a� hospital� for� treatment� (50),� while� a� number� of� the�
interviewees�reported�feeling�‘numb’�and�‘like�someone�else’�after�
the� rape� (4,� 107,� 88).� The� following� comments� are� illustrative� of�
these�experiences:�

Most�nights,�I�use�to�buy�a�bottle�of�cider�and�then�go�up�to�the�
flat�with�my�friends�and�just�sit�and�drink�it.�They�tried�to�stop�
me�a� few�times�and�I�did�end�up�being�really�pathetic.�Probably�
the�lowest�thing�that�I�did�was�actually�to�take�some�of�my�mum’s�
valiums�one�day�…�and�then�ring�my�boyfriend�to�tell�him�‘bye‘.�
I’m�actually�pretty�ashamed�of�that�(14).�

I� didn’t� feel� that� I� was� hugging� my� child.� I� had� no� feelings� …�
feelings� of� …� that� nurturing� loving� mothering� feeling� that� you�
have�for�your�child�…�I�felt�like�a�stranger,�I�felt�strange�because�I�
felt�numb�…�I�mean�I�looked�ok�but�I�just�felt�nothing,�absolutely�
nothing�…�I�went�through�the�whole�process�[of�daughter’s�con�
firmation]� and� I� laughed� and� I� sat� and� I� talked� but� I� felt� abso�
lutely�nothing.�It�was�like�I�was�dead�inside�(4).�

Social�interaction�was�affected�by�the�rape:�withdrawing�from�so�
cial� life� and� being� reserved� when� meeting� new� people� was� a�
common�effect�of�the�rape�(50,�4,�107,�28,�1,�48).��

I�didn’t�trust�myself�at�all.�I�found�it�very�hard�to�trust�my�own�
judgement,�you�know.� I� found� it�very�hard� to�go�out� in�a�social�
situation.� I� was� doing� it� but� it� wasn’t� working.� I� would� come�
home.�I�would�cry�my�eyes�out.�I�wanted�to�be�on�my�own�(107).�
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Basically�some�people�found�out�like�…�They�said�I�deserved�eve�
rything�I�got�...�It�was�horrible.�So�socially,�people�look�at�me�now�
and� call�me� a�weirdo.�They� look�down�on�me.�They�don’t� know�
anything,�they�just�judge�you�(50).�

I� wouldn’t� have� had� a� problem� of� being� friendly� before� all� this�
happened.�Now,�I�would�be�wary�of�saying�two�words�other�than�
‘it’s� nice� weather‘� or� whatever� to� anyone� I� would� meet� that� I�
didn’t�know�(1).�

Feeling� fearful� and� nervous� in� social� environments� was� also� a�
problem�(107,�4,�1,�48,�50,�14).��

Where�I�live�it’s�in�a�very�small�rural�area�and�I�know�that�there�
would�have�been�a�lot�of�talk�and�I�felt�that�for�a�long�time�after�
wards�going�out�and�being�seen�and�worrying�about�what�people�
were� saying.� And,� of� course,� I� had� also� the� fact� that� …� that� I�
could�bump�into�him�anywhere�in�the�area�…�I�was�restricted�(3).�

Two� interviewees� mentioned� having� difficulty� resuming� sexual�
relationships,�while�others�felt�distanced�from�people�by�their�ex�
perience.� A� number� of� interviewees� found� that� their� friendships�
and� other� relationships� were� compromised� by� the� impatience� of�
others� in� relation� to� the� time�frame� of� their� recovery.� One� inter�
viewee�stated�that�she�lost�friends�as�they�were�‘fed�up’�with�her�
depression,� and� that� she� ‘was� either� getting� drunk� or� crying� all�
the�time’�(14).��

Intimate�relationships�also�ended�after�the�rape�for�two�inter�
viewees� (50,� 88)� while� others� felt� that� the� rape� put� an� ongoing�
strain�on�their�intimate�relationships�(4,�48).��

My� boyfriend,� who� I� really,� really� loved,� me� and� him� ended� up�
breaking�up�because�I�was�really�insecure�all�the�time.�I�thought�
he�was�going�to�…�I�just�couldn’t�understand�why�he�was�stay�
ing� with� me� because� I� thought� he� could� do� better.� You� know,� I�
think� it� actually� affected� him� as� well,� a� lot,� what� happened,� I�
think�that’s�it�really�(14).�
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One� interviewee� explained� that� she� entered� into� a� series� of� ‘bad�
relationships’� after� the� rape� (28).� Another� interviewee,� however,�
listed�her�husband�as�a�major�support�(3),�and�another�told�of�how�
she�was�at�the�time�of�the�interview�involved�in�a�very�supportive,�
intimate� relationship� that� was� helping� her� recovery� (30).� Family�
relationships�also�experienced�the�dual�aspects�of�increased�strain�
and�increased�closeness.�One�interviewee�described�how�her�rela�
tionship�to�her�mother�improved,�but�found�it�difficult�to�relate�to�
her�father�(30).��

I’d� say� [my� father]� kind� of� blamed� himself� a� little� bit� that� he�
brought�me�back�up�and�left�me�there�on�my�own.�Which�wasn’t�
his� fault� at� all.� But� I’ve� a� feeling� he� did.� I� think� he� found� that�
hard� in� his� own� way.� But� he� never� said� it,� but� I� know� he� did.�
Whereas�my�mother,� she�would�cry�or�whatever.�We’d� talk� that�
way.� We’d� have� the� odd� crying� session.� But� Dad� wouldn’t.� So�
that�way�it�was�kind�of�tough�for�him�(30).�

Yet�another�interviewee�explained�that�families�also�need�support�
to� overcome� the� trauma� of� the� rape� (4),� a� view� echoed� by� other�
participants.��

From�what�I�know�of�other�people�that�have�been�through�similar�
…�a�lot�of�families�split�up�and�a�lot�of�it�is�because�there’s�noth�
ing� in� the� system� to� support� families� or� let� them� know� what� to�
expect�(4).�

Interviewees�also�spoke�of�a�number�of�physical�conditions�devel�
oping� as� a� result� of� the� rape.� These� included� gaining� or� losing�
weight,� developing� bulimia� (50),� insomnia,� difficulty� concentrat�
ing� (4)� and� feelings� of� exhaustion� (3).� Employment� was� also� af�
fected�as�three�interviewees�either�left�or�lost�their� job�(3,�50,�39),�
two�experienced�a�negative�impact�on�their�work�(1,�88),�and�one�
missed� a� year� of� work� (4).� Two� interviewees,� both� students,�
dropped�out�of� college�after� the� rape� (30,�14)�and�another� stated�
that�she�had�lost�all�career�motivation�(48).��
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I�did�leave�college�because�…�I�couldn’t�go�in�because�I�was�wor�
ried� in� case�people� started�asking�me�questions� ...� I�didn’t�want�
tutors� asking� me� where� I� was� and� then� start� me� bursting� into�
tears�and�having�to�run�away�…�and�it�has�affected�me�because�
anytime�I�go�looking�for�a�job�–�‘how�come�you�were�only�in�col�
lege� for� two� years,� blah,� blah,� blah‘.� And� you� can’t� say� that� to�
them�(14).�

Both�of�the�students�did�eventually�return�to�college,�while�one�of�
the� women� who� lost� her� job,� and� two� others� whose� work� was�
negatively� affected,� are� now� in� better,� happier� employment.� Al�
though�still�troubled�by�the�negative�effects�of�the�rape,�all�the�in�
terviewees� but� one� reported� feeling� stronger� and� better� able� to�
cope.� Many� of� the� interviewees� noted� that� the� relationships� that�
survived�the�difficult�aftermath�of�the�rape�had�become�closer�and�
stronger� than� before;� some� had� also� made� new� friends� through�
the�experience�(39,�88,�14,�30,�107,�28,�3).�Other�positive�outcomes�
included:��

� Being�able�to�trust�themselves�more;�

� Being�more�vigilant�and�careful;�

� A�rekindling�of�their�faith;�

� Being�better�able�to�cope�with�stress;�

� Being�able�to�disregard�gossip;�

� Greater�recognition�of�the�importance�of�family�and�friends;�

� Improved�self�esteem�and�the�ability�to�say�‘no’;�

� Being�able�to�re�evaluate�and�improve�their�lifestyle;�and��

� Being�able�to�make�others�more�aware�of�potential�danger�(4,�
107,�28,�30,�39,�23,�14).��

Victim�Recommendations�
The� interviewees� were� given� the� opportunity� to� express� their�
opinion� on� a� variety� of� specific� issues� and� recommendations� for�
the� legal� system,� some�of� which� have� already�been� brought� into�
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effect.� Those� interviewees� who� expressed� an� opinion� invariably�
endorsed� all� the� options� to� the� maximum� degree� possible.� A�
number� of� interviewees� endorsed� the� idea� of� specialist� Gardaí,�
prosecutors�and�judges:�

It’s�not�enough�to�have�an�ordinary�guard�because�I�had�a�young�
ban�Garda�with�me�who�I�was� feeling�sorry� for�because�she�was�
young�and� embarrassed� and� she�didn’t� know�how� to�handle� the�
situation�…�she�was�embarrassed�while�I�was�being�examined….�
Yes,� yes� I� suppose� ...� specialist� prosecutors� but� then� again� like�
also� …� there�would� need� to� be� special� settings� and� hearings� …�
[Judges]�need�to�be�kept�in�tune�with�what’s�going�on�(4).�

One� interviewee� was� especially� enthusiastic� about� the� provision�
of�free�legal�aid:�

Now,�that�one�I�would�definitely�go�for�because�if�I�had�legal�ad�
vice�that�could�have�done�an�awful�lot�to�help�me�(39).�

The�law�as�it�stands�makes�provision�for�free�legal�aid�to�rape�vic�
tims�for�the�purpose�of�securing�legal�advice�but�it�is�unclear�how�
often�these�provisions�are�invoked.�

The� complainants� questioned� all� indicated� that� knowing� the�
reasons�behind�the�prosecutor’s�decision�was�very�important,�and�
that�they�should�not�be�excluded�from�decisions�that�would�have�
a�significant�impact�on�their�life.��

Even� if� he� gives� reasons� or� an� explanation� I� think� it’s� just� the�
whole�thing�of�being�acknowledged�again.�Somebody�makes�a�de�
cision�about�the�rest�of�you�life�and�you’re�not�entitled�to�an�ex�
planation?�(4)�

The�DPP�is�currently�piloting�a�scheme�under�which�reasons�will�
be�given�to�victims�if�they�so�choose.�At�present,�this�scheme�ap�
plies� only� to� homicide� cases� but� if� it� proves� successful� the� DPP�
has� indicated� his� willingness� to� extend� the� scheme� to� sexual� of�
fences�(Director�of�Public�Prosecutions,�2008:�26)��
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Interviewees�also�expressed�support� for� the�provision�of�ade�
quate�services�in�court�such�as�separation�waiting�facilities:�

Separate�waiting�areas?�Don’t�tell�me�you�have�to�wait�…�there�
isn’t�separate�waiting�areas�is�there�not?�...�Even�with�unfair�dis�
missals�they�had�a�small�room�in�the�thing�itself�(39).�

I�had� to�pass�by� the�accused�and�his� traddle�of�neighbours�…�it�
was�just�the�way�the�courts�were�set�up�(3).�

The� new� criminal� courts� complex� in� Dublin� have� been� designed�
with�the�needs�of�victims�in�mind.�In�particular,�provision�is�being�
made�for�victim�support�rooms�and�ancillary�services,�along�with�
facilities� for� prosecution� witnesses,� including� vulnerable� wit�
nesses�in�a�secure�area�(Courts�Service,�2007)�

Both� the� interviewees� that� reported� the� rape,� and� those� that�
did� not,� felt� that� current� provisions� for� dealing� with� offenders�
were� inadequate.�Apart� from�one�participant�who�recommended�
castration� (4),� all� the� women� interviewed� stated� that� offenders�
should�be�sentenced�to�prison,�with�most�adding�that�they�should�
be�given�longer�sentences.�Rehabilitation�was�mentioned�by�three�
women� in� conjunction� with� prison� (4,� 28,� 3),� while� two� other�
women� argued� that� exposing� or� ‘naming�and�shaming’� the� of�
fender�would�be�more�effective�than�prison�in�preventing�recidi�
vism.� One� woman� who� did� not� report� felt� that� ‘they’ll� get� their�
come�uppance�in�the�end,�whether�they�go�to�prison�or�not’�(14).�
Regarding� informing� the� victim’s� of� the� offender’s� release� from�
prison,�on�interviewee�said:�

I�know�that� they’re�supposed�to�have�a�certain�amount�of�rights�
but�I�honestly�think�that�there�should�be�a�system�where�if�some�
body�is�convicted�of�a�sexual�offence�like�that�that�there�should�…�
there� should� be� a� probation� period� for� when� they� come� out� of�
prison.� That� they� should� be� monitored� –� tagged� –� and� that� the�
victims� should� know� and� that� other� people� that� they’ve� hurt�
should�know�–�people�in�the�area.�They�shouldn’t�just�be�allowed�
back�into�society�(4).�
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Although� the� majority� of� women� interviewed� did� not� believe�
there� was� anything� that� could� be� done� by� the� offender� to� help�
them� recover,� five� women� did� say� that� if� the� offender� admitted�
his�guilt,�they�would�feel�better.�One�woman�said,�‘I�imagine�yes�if�
it� were� to� happen� [offender� admit� guilt� and� explain� the� reason�
why]� it�would�definitely�have�a�huge�…�effect’� (28).�Other� inter�
viewees�made�similar�statements:�

I�just�wanted�him�to�admit�what�he�had�done�and�I�know�he�never�
would�have�admitted�it�but�I�wanted�to�put�him�in�the�spotlight�
because�he�wasn’t� in� the�spotlight!� ...� I�was� the�one� in� the�spot�
light,�still�was.�He�was�never�brought�into�the�spotlight�(4).�

Obviously� I�want� to�hear�him�give�his�reasons�and� tell�me�why�
but�at�the�same�time�he�probably�doesn’t�even�realise�he�did�any�
thing� wrong.� I� suppose� to� make� him� realise� he� did� something�
wrong.�I’d�love�for�him�to�know�what�he�had�done�(107).�

Conclusion�
Participants� that� reported� the� incident� usually� did� so� following�
immediate�support�and�advice�to�that�effect.�This�would�suggest�
that,�although�victims�often� listed�some�of� the�reasons�contained�
on�the�interviewer’s�card�when�posed�directly,�these�motives�(i.e.,�
protecting�others,�wanting�justice,�etc.)�were�more�likely�assigned�
retroactively,� possibly� to� provide� the� victim� with� a� sense� of�
agency� in� the� decision� to� report.� It� is� telling� that� only� one� inter�
viewee� cited� any� of� the� interviewer’s� reasons� without� prompt,�
when�she�claimed�that�she�reported�the�rape�for�protection�from�
her� partner� (23).� Thus,� although� Greenberg� and� Ruback� (1992)�
perceive� the� decision�making� process� as� largely� personal,� albeit�
subject�to�social� influence,�the�qualitative�study�indicates�that�re�
porting� the� rape� initially� occurs,� primarily,� externally� to� the� vic�
tim’s� cognitive� processes.� Greenberg� and� Beach’s� more� recent�
study� (2004)� similarly�noted� the�significant� rise� in�victim�reports�
where�victims�were�advised�by�others�to�report�a�crime.�Neverthe�
less,�social�and�contextual�factors�and�social�norms�regarding�the�
guards,� rape,� and� reporting� crimes,� no� doubt� influence� the� reac�
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tions�of�others�to�the�victim�of�rape�and�would�thus�be�implicated�
in�advice�giving.�Further,�in�cases�in�which�the�rape�was�reported�
after�a�delay,� it� is� likely� that�other�decision�making�processes�do�
come� into� effect� as� the� initial� shock,� and� accompanying� denial,�
begins�to�subside.�

All�the�victims�listed�the�Rape�Crisis�Centres�as�an�important�
and�positive� influence� in� their�recovery,�although�one�victim�felt�
that� she� was� too� tired� to� talk� anymore� and� felt� their� help� was�
somewhat�limited�(48).�Another�interviewee�was�upset�at�the�non�
directive�policy�of�the�Rape�Crisis�Centres�under�which�her�coun�
sellor�would�not�advise�her�as� to�whether�she�should�make�a�re�
port�to�the�Gardaí�(39).�

There�is�no�indication�in�the�interviews�that�the�experience�of�
reporting� a� rape� has� a� significantly� different� effect� on� recovery�
rates� than� the� decision� not� to� make� a� report.� Women� from� both�
groups� reported� a� variety� of� effects� related� to� Post�Traumatic�
Stress� Disorder.� It� is� noteworthy� that� a� number� of� rape� victims�
expressed�difficulty�recalling�the�rape�or�aspects�of�the�rape:�PTSD�
has� been� shown� both� to� damage� the� hippocampus� causing�
physiological�brain�changes�implicated�in�memory�loss�(Bremner,�
2000),�and�cause�disassociative�amnesia�(Biondo,�2007:�4).�This� is�
an�effect�that�is�likely�to�have�a�negative�influence�on�the�accuracy�
of�the�victim’s�statement�(and�which�may�also�be�used�by�defence�
counsel� at� trial� to� impeach� the� complainant’s� credibility).� Thus,�
allowing� a� complainant� some� time� to� recuperate� before� taking� a�
full�statement�might�be�in�the�interests�of�the�prosecution�as�much�
as�it�would�be�in�the�interests�of�the�complainant�herself.��

It� is� also� worth� noting� the� large� number� of� women� inter�
viewed�who�experienced�a�negative�impact�on�their�employment.�
The�economic�consequences�of�rape�may�be�an�issue�that�requires�
further�attention.� Job� loss,� inability� to�work�and� the�absenteeism�
associated�with�trauma�and�possible�court�appearances�are�likely�
to� have� immediate� financial� costs� to� the� victim� of� rape� and� may�
impede� their� long�term� career� progression.� Further,� considering�
the� large� numbers� of� women� who� do� experience� rape� in� their�



� Rape�and�Justice�in�Ireland�218

adult�years�there�may�also�be�wider,�socioeconomic�consequences�
to�rape.�This�again�is�an�issue�that�will�require�further�attention.�

The� follow�up� interviews� demonstrate� the� tremendous� cour�
age,� strength� and� emotional� dexterity� possessed� by� these� rape�
survivors.� All� of� the� women,� both� those� that� reported� and� those�
that�did�not,�went�through�very�difficult�periods�that�impacted�on�
their�lives�socially,�physically,�emotionally�and�professionally,�but�
all�perceive�their�recovery�as�progressing.�There�was�no�indication�
that�the�women�who�reported�experienced�a�more�difficult,�or�eas�
ier,�recovery�than�those�that�did�not.�Nor�was�their�any�indication�
that� the�women�who�reported�their�rape�were� influenced�by�sig�
nificantly� different� issues� to� make� the� report.� Rather,� situational�
circumstances� appear� to� have� a� much� more� significant� initial� ef�
fect�on�the�decision�to�report.�The� interviews�indicate�the�impor�
tance� of� privacy,� validation,� compassion,� communication,� and�
empathy� from� family,� friends,� counsellors,� guards� and� prosecu�
tors�to�the�long�term�recovery�from�the�trauma�of�rape.�All�of�the�
victims�indicate�that�their�recovery�began�when�they�were�able�to�
start�talking�about�what�happened�to�them�and�list�the�Rape�Crisis�
Centres� and� particularly� the� Rape� Crisis� Counsellors� as� the� pri�
mary� or� secondary� source� of� support.� The� remarkable� resilience�
demonstrated�by�the�women�interviewed�may�be�due,�in�part,�to�
the� fact� that� they� all� accessed� help� through� Rape� Crisis� Centres.�
For� victims� of� rape� who� have� never� reported,� nor� perhaps� even�
disclosed�the�incident,�it�is�worth�considering�the�words�of�one�of�
the�interviewees:�

I�was�looking�for�a�code�book,�a�guide�book�all�the�time�for�a�long,�
long�time�of�what�to�expect�next�so�I�could�be�prepared.�And�no�
such�things�exists�of�course,�but�I�asked�advice�from�the�Rape�Cri�
sis�Centre�and�I�used�the�hotline�continually�which�was�great�be�
cause�you�really�do�need�people�to�talk�to�…�and�as�you�grow,�you�
do�get�stronger,�you�do�…�you�do�recover�…�you�do�…�become�
stronger�in�yourself�…�you�become�far�more�appreciative�of�where�
you’ve�been,�what�you’ve�been�through�and�who�you’re�becoming�
now�(4).�
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PROSECUTING�RAPE�

his� chapter� examines� the� second� attrition� point� in� the� legal�
system�–�the�decision�by�the�DPP�whether�or�not�to�prosecute.�

Finlay�J.,�in�the�Supreme�Court,�stated:�
T�

…�in�regard�to�the�DPP�I�reject�also�the�submission�that�he�
has� only� got� discretion� as� to� whether� to� prosecute� or� not�
prosecute� in� any� particular� case� related� exclusively� to� the�
probative� value� of� the� evidence� laid� before� him.� Again,� I� am�
satisfied� that� there� are� many� other� factors� which� may� be�
appropriate�and�proper� for�him� to� take� into� consideration�
(O’Higgins,�2008:�6�–�emphasis�added).��

Due�to�the�nature�of�rape�cases,�in�which�physical�evidence�is�so�
often�lacking,�these�‘other�factors’�may�take�on�even�greater�im�
portance.�The� factors� that�are�most� influential� in� the�decision� to�
prosecute� a� rape� case,� however,� have� remained� unknown� be�
cause�the�DPP�is�under�no�obligation�to�explain�his�prosecutorial�
decisions.�This� study�was� therefore�designed� to�examine�which�
case,�complainant,�and�suspect�characteristics�were�influential�in�
the� DPP’s� decision�making� process� in� relation� to� rape� com�
plaints,�using�quantitative�regression�techniques�designed�to�re�
veal�significant�relationships.�
�
�
�
�
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DESCRIBING�RAPE�

Case�Characteristics�
The�complainants�were�overwhelmingly�female:�96�per�cent�were�
women,�with�just�4�per�cent�(or�22)�being�men.�This�statistic�con�
forms�to�other�studies�that�also�identify�adult�rape�as�a�primarily�
female�problem�(e.g.,�McGee�et�al.,�2002;�65).�Just�over�27�per�cent�
of�complaints�concerned�traditional�rape�as�defined�by�section�2�of�
the� Criminal� Law� (Rape)� Act� 1981� on� its� own� or� in� combination�
with�other� lesser�offences,�with�another�52.6�per�cent�of�offences�
recorded�simply�as� ‘rape’.� It� is� likely� that�most�of� these�unspeci�
fied�rapes�were�also�section�two�rapes.�If�this�assumption�is�made,�
almost�80�per�cent�of�reported�rapes�were�classified�under�section�
two.�The�remainder�of�the�cases�concerned�charges�of�rape�under�
section�four�of�the�Criminal�Law�(Rape)�(Amendment)�Act�1990�or�
a�combination�of�the�two�forms�of�rape.�

Rape�was�most�likely�to�occur�in�the�complainant’s�own�home�
(30.1�per�cent)�followed�by�the�suspect’s�home�(22.4�per�cent)�or�in�
another�private�setting�(16.5�per�cent)�such�as�a�hotel�room�or�the�
home�of�a� friend.�These�figures� indicate�that� the�vast�majority�of�
rapes�in�Ireland�(69�per�cent)�occur�in�a�private�setting.�If�the�rapes�
that�occur�in�private�vehicles�are�considered�also�to�have�occurred�
in�a�private�location,�then�77.8�per�cent�of�rapes�occurred�in�a�pri�
vate� setting.� This� finding� is� substantiated� by� most� other� studies�
(e.g.�Myhill�and�Allen,�2002:�37).�

Complainant/Suspect�Relationship��
The� majority,� 58.2� per� cent,� of� rape� suspects� were� classified� as�
friends� or� acquaintances� of� the� complainant.� Further,� current� or�
past�partners�or� spouses�accounted� for�12.7�per�cent�of� suspects,�
and� a� further� 3.5� per� cent� of� suspects� were� involved� in� a� dating�
relationship�with�the�complainant.�The�figure�for�current�spouses/�
partners�accused�of�rape�is�substantially�lower�than�that�found�by�
Myhill� and� Allen� in� their� survey� (2002).� This� may� indicate� that�
domestic� rape� in� Ireland� is� significantly� under�reported� to� the�
Gardaí.�Strangers�accounted�for�10.9�per�cent�of�suspects.�
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Figure�5.1:�Complainant/Suspect�Relationship�

�
In� total,� 45� cases� involved� more� than� one� suspect� or� more� than�
one� victim.� In� five� cases� one� complainant� made� complaints�
against� more� than� one� suspect,� representing� a� total� of� ten� sus�
pects.�Of� these�cases,� five�suspects�were� tried�and�convicted,�an�
other� was� charged,� and� four� more� were� not� prosecuted.� County�
Dublin�had�the�highest�number�of�‘gang�rapes’,�followed�by�Lim�
erick� which� otherwise� demonstrated� a� disproportionately� low�
number�of�rape�cases.�There�were�also�a�number�of�cases�that�in�
volved� one� suspect� and� more� than� one� victim.� Four� suspects� fit�
the�description�of�a�‘serial�rapist’�–�committing�rape�against�mul�
tiple�victims�on�separate�occasions.�These�cases�were�highly�likely�
to�be�prosecuted�and�convicted:�only�one�of� the�nine�victims�did�
not�have�her�complaint�prosecuted�and�convictions�were�secured�
in�six�cases,�with�two�further�cases�awaiting�trial.��

National�Distribution�of�Rape�Cases�
County�Dublin�had�the�highest�rate�of�reported�rape�in�Ireland�at�
32.3�per�cent,�followed�by�Cork�with�12.3�per�cent,�both�represent�
ing� a� slightly� larger� than� expected� share� when� compared� to� the�
population� distribution� (Central� Statistics� Office,� 2002).� Galway�
and�Waterford�each�accounted� for�4.2per�cent�of� rapes,� followed�
by� Donegal� at� 4� per� cent� and� Clare� and� Kildare� at� 3.5� per� cent�
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each.�Leitrim,�Offaly�and�Longford�had�the�fewest�reported�rapes.�
These�statistics� largely�echo�the�population�distribution�although�
some� counties� were� over�represented.� Waterford,� for� example,�
accounted� for� just� 2.6� per� cent� of� the� Irish� population� but� ac�
counted�for�4.2�per�cent�of�rapes.�Limerick,�by�contrast,�accounted�
for� 4.5� per� cent� of� the� population� but� accounted� for� just� 2.9� per�
cent� of� rapes.� The� predominant� position� of� Dublin� and� Cork� ac�
cords�with�the�finding�that�rape�reports�are�made�most�frequently�
in�cities�(47.6�per�cent),�followed�by�towns�(42.1�per�cent)�and�then�
rural� areas/villages� which� represent� just� 9.8� per� cent� of� rapes� in�
Ireland.� Again,� however,� the� low� number� of� rapes� occurring� in�
Limerick,� which� has� the� fourth� highest� population� density� after�
Dublin,�Louth�and�Kildare,�stands�out�(ibid.).�A�possible�explana�
tion�for�this�is�that�the�presence�in�Dublin�and�Cork�of�Sexual�As�
sault�Treatment�Units�(SATU),�which�were�not�present�in�the�west�
of�Ireland�at�the�time�of�the�study,�has�an�effect�on�the�reporting�of�
rapes.� Indeed,� it� was� found� that� in� County� Dublin,� 17� rapes� are�
reported�per�100�000�people,�as�opposed�to�8.5�rapes�per�100,000�
people�in�County�Mayo,�one�of�the�furthest�counties�from�a�SATU.��

Myhill� and� Allen’s� study� in� England� and� Wales� found� that�
women� living� in�urban�areas�were� fractionally�more� likely� to�re�
port�an�incident�of�sexual�victimisation�than�those�women�living�
in� rural� areas� (2002:� 24).� However,� the� high� disproportion� be�
tween�rural�and�urban�rates�of�rape�reporting�found�in�this�study�
suggests�that�rape�is�very�under�reported�in�rural�Ireland.�

�
�
�
�
�
�
�
�
�
�
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Figure�5.2:�Frequency�of�Rape�Offence�by�County�

�
Other�Characteristics��
A�slight�majority� (38.6�per�cent)�of� rapes�were�reported�within�an�
hour� of� the� offence.� A� report� within� 24� hours� was� the� next� most�
common�category�(37.4�per�cent).�Complaints�were�withdrawn�by�
the�complainant�in�27�per�cent�of�cases,�while�suspected�false�com�
plaints�accounted�for�6.1�per�cent�of�cases.�This�percentage�of�sus�
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pected�false�complaints�fell�in�the�middle�of�the�range�indicated�by�
Kelly� et� al.� in� Britain� of� between� three� and� eight� per� cent� (2005).�
These�issues�will�be�discussed�in�greater�detail�in�the�following�sec�
tions.� In�nine�cases,�a�review�of� the�decision�not� to�prosecute�was�
requested�by�either�the�complainant�or�by�a�Garda,�but�the�original�
decision�not�to�prosecute�was�upheld�in�all�nine�cases.�

Complainant�Characteristics�

Nationality�

As� stated,� the� vast� majority� of� complainants� were� women.� The�
vast�majority�(87.2�per�cent)�of�complainants�were�of�Irish�nation�
ality.�Given� that�over�91�per�cent�of�people� in� Ireland�were� Irish�
(Central�Statistics�Office,�2002),�there�is�consequently�a�slight�over�
representation� of� non�nationals� among� the� complainant� popula�
tion.� The� majority� of� non�national� complainants� (6.7� per� cent)�
were� from� other� Western� European� countries,� 1.7� per� cent� were�
Eastern� European,� 0.3� per� cent� were� from� South� America,� and� 1�
per�cent�of�complainants�came�from�each�of�North�America,�Asia,�
Africa� and� Australia/New� Zealand.� Each� of� these� categories� of�
non�nationals� were� slightly� over�represented� compared� to� the�
population�as�a�whole.��

Age,�Marital�Status�and�Employment�

Complainants�were�predominantly�young,�with�almost�half� (49.2�
per� cent)�under�25�and�a� further�28.7�per� cent�under�35.�Thus,� a�
full� three�quarters�of�the�complainants�were�under�the�age�of�35.�
The� majority� were� also� single� (35.3� per� cent).� A� further� 22.4� per�
cent�were�in�a�relationship,�15.6�per�cent�were�married�or�cohabit�
ing�and�8.2�per�cent�were�divorced�or�separated.�It�is�noteworthy,�
however,� that� the�marital�status�of�18.4�per�cent�of�complainants�
was�unknown,�a�figure�that�is�sufficiently�high�that�it�could�make�
a�significant�difference�to�the�relationship�distribution.��

Complainants� were� also� most� likely� to� be� unemployed� (27.5�
per� cent)� or� in� manual� or� unskilled� employment� (26.8� per� cent).�
Just�over�12�per�cent�of�complainants�were�students,�11.4�per�cent�
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were�employed�in�a�professional�or�skilled�job�and�4.2�per�cent�of�
complainants� were� homemakers.� Bailey’s� study� similarly� found�
that� reported� rapes� were� disproportionately� high� among� low�
income� groups� (1992:� 335).� As� with� marital� status,� a� potentially�
significant� number� of� complainants’� employment� status� was� un�
known� (17.4� per� cent).� These� results� are� consistent� with� the� age�
group�of�the�majority�of�complainants.�

These� findings� are� consistent� with� those� of� the� British� Crime�
Survey.�Myhill�and�Allen�concluded�that�the�typical�rape�victim�in�
Britain� was� young,� with� women� between� 16� and� 19� the� most�
likely� to� be� victimised� and� those� between� 20� and� 24� almost�
equally� represented� among� victims� (2002:� 21).� Victims� were� also�
more� likely� to� be� from� low�income� households� and� to� be� single�
(ibid.:�23).�However,�Myhill�and�Allen�also� found,�however,� that�
students� had� the� highest� rate� of� sexual� victimisation� (ibid.:� 24),�
unlike�the�findings�in�this�study.�It�is�possible�that�students�in�Ire�
land�are�less�likely�to�report�their�rape�to�the�Gardaí.�

Alcohol�Consumption�

Alcohol� consumption� by� complainants� was� demonstrably� high,�
with�over�80�per� cent�of� complainants�having�consumed�alcohol�
around� the� time� of� the� commission� of� the� offence.� Further,� 45.4�
per�cent�of�complainants�were�described�as�severely�intoxicated�at�
the� time� of� the� commission� of� the� offence.� Similarly,� the� Dublin�
SATU�noted�that�in�2003,�58�per�cent�of�its�clients�had�consumed�
more� than� four� units� of� alcohol� (Rotunda,� 2003).� Approximately�
20�per�cent�of�complainants�were�moderately�intoxicated�and�an�
other�20�per�cent�were�not�intoxicated.�These�findings�place�Irish�
complainants�at�the�top�of�the�list�for�alcohol�consumption�based�
on�previous�studies�carried�out�in�the�United�States�and�in�Britain�
(Finney,�2004:�2).�Further,�these�finding�indicate�that�alcohol�con�
sumption� is� higher� than� previously� recorded� in� Irish� studies� of�
sexual� violence.� For� instance,� McGee� et� al.� records� alcohol� con�
sumption�as�present�in�approximately�half�of�all�adult�sexual�vio�
lence�cases�(2002:�100),�although�this�figure�relates�to�all�forms�of�
sexual�violence�and�not�just�rape.��
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Suspect�Characteristics�

Nationality�

Table�5.1�shows�the�nationality�of�the�suspects.�Although�75.1�per�
cent� were� Irish� nationals,� this� is� significantly� below� the� 91.5� per�
cent�expected�if�suspects�were�proportionally�distributed�amongst�
the�population.�With�the�exception�of�suspects�from�North�Amer�
ica,� whose� numbers� were� proportionate� to� the� population� of�
North�American�nationals�living�in�Ireland,�all�the�other�nationali�
ties�demonstrated�a�higher� than�expected� frequency�of�being�ac�
cused�of�rape.�Particularly�significant�are�the�differences�between�
the� resident� national� populations� of� Africa� and� Eastern� Europe�
and�the�number�of� individuals�accused�of�rape�from�these�coun�
tries.�African�men�were�approximately�ten�times�more�likely�to�be�
accused� of� rape� than� would� be� expected,� and� Eastern� European�
suspects� were� over� seven� times� more� likely� to� be� accused� given�
the�proportion�of�the�population�that�comes�from�Eastern�Europe.��

Table�5.1:�Nationality�of�Suspects�

Suspect’s�Country�of�Origin� Number� %�

Ireland� 474� 75.1�

Other�Western�Europe� 41� 6.5�

Eastern�Europe� 31� 4.9�

Africa� 31� 4.9�

Asia� 15� 2.4�

North�America� 4� 0.6�

South�America� 5� 0.8�

Australia/New�Zealand� 3� 0.5�

Unknown� 27� 4.3�

Total� 631* 100�

������������������������������������������������������
*�Due�to�several�cases�having�more�than�one�suspect,� the�number�of�suspects� is�
higher�than�the�number�of�cases.�
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Personal�Characteristics�

In� 92.8� per� cent� of� cases,� the� suspect� was� identified� but� a� great�
deal�of�personal�information�was�not�present�on�the�files.�The�rela�
tionship� status,� for� example,� of� nearly� one�third� of� suspects� was�
unknown.�If�those�cases�were�excluded,�then�suspects�were�most�
likely�to�be�single,�followed�by�married�or�cohabitating,�and�then�
by� those� in� a� relationship.� Suspects� were� least� likely� to� be� di�
vorced� or� separated.� Of� those� whose� employment� status� was�
known,�suspects�were�most�likely�to�be�employed�in�a�manual�or�
unskilled�job�(35.3�per�cent),�with�22.3�per�cent�being�unemployed�
and�12.7�per�cent�being�employed�in�a�professional�or�skilled�job.�
Suspects� tended� to� be� somewhat� older� than� complainants,� with�
36.3�per�cent�of�defendants�falling�into�the�25�34�year�old�category.�
A�further�32.3�per�cent�of�suspects�were�under�25�years�old,�while�
22.3�per�cent�were�between�the�ages�of�35�and�44.�

The� majority� of� suspects� have� no� previous� convictions,� al�
though� for� one�fifth� of� suspects� there� was� no� information� about�
prior�convictions.�Of�those�suspects�who�had�been�previously�con�
victed,�the�majority�had�convictions�for�violence�and/or�other�non�
sexual�offences.��

Alcohol�Consumption�

The�suspects’�level�of�intoxication�mirrors�that�of�the�complainants.�
The�great�majority� of� suspects�were� intoxicated� at� the� time� of� the�
commission�of�the�offence,�with�40.8�per�cent�being�severely�intoxi�
cated� and� a� further� 26.6� per� cent� being� moderately� intoxicated.�
About�one� in� twelve�were�only�mildly� intoxicated�and� just�under�
one�quarter� (23.4� per� cent)� had� consumed� no� alcohol� at� all.� In� 16�
per�cent�of�cases,�the�suspect’s�level�of�intoxication,�if�any,�was�un�
known.�These�results�are�broadly�similar�to�those�found�by�studies�
conducted�in�the�United�States�and�in�Britain�(Finney,�2004:�2).��

Defence�Claims�

As�expected,�the�most�popular�defence�offered�by�suspects�during�
interrogation� by� the� Gardaí� was� that� the� intercourse� was� consen�
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sual.� This� defence� was� offered� by� nearly� half� of� all� suspects,� fol�
lowed�by�a�denial�of�intercourse�by�one�quarter�of�suspects.�Almost�
one�suspect�in�twelve�made�a�confession�during�interrogation.��

Table�5.2:�Defences�Offered�by�Suspects�

Defence�Offered�by�Suspect� Number� %�(Rounded)�

Consensual�Sexual�Intercourse� 304� 48�

No�Sex�Occurred� 151� 24�

Believed�Consent�Had�Been�Given� 5� 1�

Consensual�Sexual�Activity�Occurred�
but�Denial�of�Sexual�Intercourse�

14� 2�

Confessed� 42� 7�

Gave�No�Answer� 32� 5�

Was�Not�Questioned� 44� 7�

Other� 39� 6�

Total� 631� 100�

�

Aggravating�and�Consent�Features�
A�number�of�aggravating�and�consent�features�were�considered�in�
the�analysis.�It�was�found�that�in�just�under�95�per�cent�per�cent�of�
cases� only� one� suspect� was� involved.� Weapons� were� used� or�
threatened� in� 8.6� per� cent� of� cases,� while� physical� force� was� a�
common�feature�of�rape�in�Ireland,�present�in�two�thirds�(66.7�per�
cent)�of�cases.� In�25.8�per�cent�of�cases� the�complainant� incurred�
physical�injury�due�to�the�rape�or�related�violence.�Verbal�threats�
were�alleged� in�21.7�per�cent�of� complaints,�while� the�covert�ad�
ministration� of� alcohol� or� other� drug� (excluding� the� so�called�
date�rape� drugs� such� as� Rohypnol)� was� virtually� non�existent�
with�only�three�cases�having�this�feature,�and�a�further�three�cases�
in� which� complainants� claimed� to� have� been� forcefully� adminis�
tered�a�drug.�In�20�cases�(3.4�per�cent),�complainants�claimed�that�
Rohypnol� or� other� date�rape� drugs� were� administered,� although�
there�was�no�corroborating�medical�evidence�on�the�files.��
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In� terms� of� consent� features,� it� was� found� that� verbal� non�
consent�was�the�most�common�expression�of�refusal�and�was�pre�
sent�in�68.7�per�cent�of�cases.�Physical�resistance�was�offered�in�49�
per� cent� of� cases.� It� should� also� be� noted� that� 93� cases� (15.6� per�
cent)�had�no�indication�of�either�aggravating�or�non�consent�fea�
tures.�In�61�of�these�cases,�the�complainants�were�severely�intoxi�
cated,�indicating�that�potentially�10�per�cent�of�incidents�involved�
individuals� who� were� either� unable� to� offer� consent� or� express�
non�consent,� either� verbally� or� physically,� due� to� incapacitation�
from�voluntary�intoxication.��

Risk�Factors�
The� term� ‘risk� factors’� denote� issues� identified� in� the� literature�
generally�as�decisions�by�or�characteristics�of�the�complainant�that�
facilitated� the� incident.� It�needs� to�be� stressed� that�denoting�cer�
tain�decisions�or�characteristics�as�risk�factors�does�not�in�any�way�
indicate�that�the�complainant�was�responsible�for�what�happened;�
rather,�this�label�is�applied�in�a�purely�factual�sense.��

The�presence�of�a�variety�of�risk�factors�was�explored:��

� The� complainant� agreeing� to� accompany� the� suspect� to� his�
residence,�car�or�hotel�room;�

� The�complainant�invited�the�suspect�to�her�residence;�

� The�complainant�was�hitch�hiking�alone;�

� The�complainant�was�walking�alone�at�night;�

� The�complainant�worked�in�the�sex� industry�or�had�a�history�
of�prostitution;�

� The�complainant�was�alone�in�a�bar;�

� The�complainant�had�a�disability.�
�
The� most� common� such� factor� was� the� complainant� agreeing� to�
accompany� the� suspect� to� his� residence� (24.7� per� cent� of� com�
plainants).�Complainants�who�accused�a�friend/acquaintance�with�
whom� they� had� no� previous� sexual� relationship� and� those� in� a�
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dating�relationship�were�most�likely�to�have�this�risk�factor�identi�
fied�in�the�questionnaire�supplied�by�the�DPP.�However,�this�may�
be�due�to�Garda�recording�procedures�–�when�complainants�and�
suspects�are�in�a�current�relationship�it�may�be�deemed�unneces�
sary�to�record�this�information.�Thus,�while�32.6�per�cent�of�those�
in�a�non�sexual�friendship/acquaintanceship�with�the�accused�are�
recorded�as�having�agreed� to�accompany� the�suspect� to�his� resi�
dence,� only� 2.7� per� cent� of� spouses� had� similar� information� re�
corded.� A� further� 10.4� per� cent� of� complainants� had� voluntarily�
invited�the�suspect�to�her�place�of�residence.�The�group�that�most�
commonly� demonstrated� this� behaviour� were� friends/� acquaint�
ances� with� a� prior� sexual� relationship.� Over� one�third� of� com�
plainants�had�willingly�gone�to�the�private� location�in�which�the�
incident�occurred.��
�

Relationship� %�of�Complainants�
Who�Voluntarily�������

Accompanied�Suspect�
to�His�Residence�in�
Each�Relationship�

Group�

%�of�Complainants�
Who�Invited� �������

Suspect�to�Her�Place�
of�Residence�

Friend/Acquaintance�
(no�prior�sexual�����������
relationship)�

32.6� 11.8�

Dating/Seeing�Each�
Other�

28.6� 14.3�

Current�Spouse/�
Partner�

2.7� 0�

Ex�Spouse/����������������
Partner�

12.8� 15.4�
�

Friend/Acquaintance�
(prior�sexual��������������
relationship)�

20.9� 20.9�

Stranger� 13.8� 1.5�

�
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The� second� most� common� risk� factor� identified� in� this� study� is�
disability.� Almost� one�fifth� (18.8� per� cent)� of� complainants� were�
recorded�as�having�a�physical�or�intellectual�disability�or�a�history�
of�mental�illness.�Psychiatric�illness�was�by�far�the�most�common�
disability,�representing�13.1�per�cent�of�the�total�number�of�cases,�
followed�by�intellectual�disability�at�5�per�cent.�Only�6�cases�had�
evidence�of�physical�disability.�

Fewer� than� 10� per� cent� of� complainants� had� been� walking�
alone� at� night,� including� a� small� number� of� complainants� who�
were�working�as�a�prostitute�at� the� time.�Nearly� five�per�cent�of�
complainants� had� been� in� a� bar� alone� on� the� occasion� of� the� of�
fence,�although�14.6�per�cent�of�complainants�had�a�history�of�al�
cohol�abuse�and�a�further�7.4�per�cent�had�a�history�of�drug�abuse.�
Four� per� cent� of� cases� involved� complainants� with� a� history� of�
prostitution�and�a�further�three�per�cent�of�complainants�had�past�
criminal� convictions.� Only� one� case� involved� hitchhiking� and� a�
further�three�involved�work�in�the�sex�industry�(other�than�prosti�
tution),�making�these�insignificant�risk�factors.��

Evidential�Factors�
Complainants�made�a�statement�to�the�Gardaí�in�97.5�per�cent�of�
cases�and�86.7�per�cent�of�cases�had�evidence�of�notes�or�memos�of�
the� interview� with� the� suspect� contained� in� the� file,� making� the�
complainant�statement�and�the�suspects�interview�the�most�com�
mon� types� of� evidence� in� rape� cases� in� Ireland.� The� medical� ex�
amination� report�was� contained� in� the� file� sent� to� the�DPP� in�70�
per�cent�of�cases,�with�forensic�evidence�present�in�the�file�in�49.2�
per� cent�of� complaints.� Information� regarding� suspect� identifica�
tion�by�the�complainant�was�contained�in�the�file�in�48.8�per�cent�
of�cases.�Although�DNA�evidence�was�present�in�the�files�sent�to�
the� DPP� in� 14.6� per� cent� of� cases,� it� was� relevant� in� somewhat�
fewer,�representing�12.6�per�cent�of�rape�cases.�Similarly,�forensic�
medical�evidence�was�relevant�in�44.9�per�cent�of�rape�complaints.��
�
�
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Prosecutions�for�Rape�in�Ireland�
Figure� 5.3� shows� the� final� outcomes� of� all� cases� received� by� the�
DPP� between� 2000� and� 2004,� excluding� cases� in� which� the� com�
plainant�withdrew�her�allegation.�These�cases�were�excluded�from�
this� aspect� of� the� analysis� because� such� cases� are� effectively� un�
prosecutable.�The�DPP�prosecuted�29.7�per�cent�of�rape�complaints,�
with�9.6�per�cent�resulting�in�a�guilty�plea�and�less�than�4�per�cent�
resulting� in� a� conviction� for� rape.� In� total,� 17.8� per� cent� of� com�
plaints� resulted� in� some� form� of� legal� recognition� of� a� crime� (i.e.,�
resulting�in�a�conviction�for�some�offence).�A�small�number�of�cases�
representing�2.5�per�cent�of�cases�from�this�period�are�still�awaiting�
trial,�invariably�due�to�an�inability�to�locate�the�suspect.�The�results�
indicate�that�when�a�rape�case�does�proceed�to�trial�it�has�a�nearly�
60�per�cent�chance�of�resulting�in�a�guilty�plea�or�conviction�on�some�
charge,�although�the�charge�for�which�the�offender�was�ultimately�
convicted�may�be� significantly� reduced.� In� two�cases,� the�original�
charge� of� rape� was� down�graded� to� a� non�sexual� offence;� conse�
quently�these�cases�could�not�have�resulted�in�a�rape�conviction.�

Figure�5.3:�Outcomes�of�Cases�Received�by�DPP,�2000�2004�

�
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INFLUENTIAL�FACTORS�IN�THE�DECISION�TO�PROSECUTE�

In�order�to�examine�the�relationship�between�variables�a�number�
of�statistical�tests�were�used.�Nonparametric�correlation�was�util�
ised,�with�a�Spearman’s�Rho�(�)�correlation�coefficient,�to�test�the�
strength� and� direction� of� the� relationship� between� ordinal� vari�
ables� and� Pearson’s� R� correlation� coefficient� (r)� was� used� to� test�
the� relationship� between� scale� variables.� The� Chi� Square� (�²)�
measure� of� association� was� used� to� determine� the� existence� of� a�
relationship�between�nominal�variables,�with�Phi� (�)�used�to�ex�
amine�the�strength�of�the�relationship�in�2�x�2�tables�and�Cramer’s�
V� to� examine� the� strength� of� the� relationship� in� larger� tables.� In�
order� to�determine�relationships�between�variables�and� the�deci�
sion� to� prosecute,� binary� logistic� regression� was� used.� The� Chi�
square� goodness�of�fit� test� was� used� to� test� the� null� hypothesis�
that�the�factors�considered�do�not�influence�the�decision�to�prose�
cute�and�the�Hosmer�and�Lemeshow�goodness�of�fit�test�was�used�
to�determine�if�the�logistic�model’s�estimates�fit�the�data�at�an�ac�
ceptable�level.�

Offense�Location�
Although�the�location�of�the�offence�did�not�demonstrate�a�signifi�
cant� relationship� to� the� DPP’s� decision� to� prosecute� a� rape� case,�
the�location�of�the�rape�was�significantly�associated�with�the�time�
lapsed�between�the�rape�and�its�report�(�²�=�89.925,�df�33,�p<0.05,�
Cramér’s� V=� 0.163,� p<0.05).� Although� 54.7� per� cent� of� rapes� that�
occurred� in�a�public�place�were�reported�within�an�hour�of� their�
occurrence,�only�34.2�per�cent�of�rapes�that�occurred�in�a�private�
place�were�promptly�reported.�

Complainant�Characteristics�
No� complainant� characteristics,� or� combination� of� complainant�
characteristics�(apart�from�the�risk�factors�discussed�below),�had�a�
significant� influence� on� the� decision� to� prosecute� a� rape� com�
plaint.�Cases�were�then�divided�into�stranger�and�known�catego�
ries�and�logistic�regressions�were�run�to�test�whether�complainant�
characteristics�are�more�or�less�influential�in�each�of�these�catego�
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ries.�No�statistically�significant�relationships�were�found.�It�is�also�
of� note� that� no� significant� relationships� were� found� when� com�
plainant�characteristics�were�compared�against�discordant�suspect�
characteristics,�such�as�where�the�complainant�was�employed�and�
the�suspect�was�not.�

Suspect�Characteristics�
Logistic� regression� revealed�a� relationship�between� the� suspect’s�
nationality�and�the�likelihood�of�prosecution.�Irish�suspects�were�
somewhat�less�likely�to�be�prosecuted�than�non�Irish�suspects�(�=�
�0.171,� S.E.� 0.073,� Wald� 5.563,� sig.� 0.018,� Exp(�)� 0.843).� The� sus�
pect’s� relationship� status�was� shown� to�have�no� influence� in� the�
DPP’s�decision,�but�where�the�suspect�was�employed�he�was�less�
likely� to�be�prosecuted� (professional�or�skilled�employment:��=� �
0.942,� S.E.� 0.433,� Wald� 4.728,� sig.� 0.030,� Exp(�)� 0.390;� manual� or�
unskilled�employment:��=��0.800,�S.E.�0.363,�Wald�4.852,�sig.�0.028,�
Exp(�)� 0.449).� This� echoes� the� findings� of� Brown� et� al’s� study�
(2007:� 361).� Where� the� suspect� had� no� previous� convictions,� he�
was�less�likely�to�be�prosecuted�(�=��1.749,�S.E.�0.260,�Wald�45.072,�
sig.�0.000,�Exp(�)�0.174),�a�finding�similarly�represented�in�Holm�
strom� and� Burgess’� study� (1978:� 43),� but� the� type� or� number� of�
previous�convictions�had�no�significant�effect�on� the�DPP’s�deci�
sion.� The� number� of� previous� convictions� was� positively� associ�
ated�with�both�the�number�of�evidentiary�factors�(r�=0.099,�n�=�451,�
p�<�0.05)�and�the�number�of�aggravating�factors�(r�=�0.152,�n�=�451,�
p<0.001).� As� evidentiary� and� aggravating� factors� have� been�
shown� to� positively� influence� the� decision� to� prosecute,� there� is�
likely�to�be�a�collinear�effect�between�these�factors.�

If�the�suspect�was�known�to�the�complainant�the�case�was�less�
likely�to�be�prosecuted�(�=��0.920,�S.E.�372,�Wald�6.111,�sig.�0.013,�
Exp(�)�0.398).�A�second�regression�was�run�in�which�unidentified�
suspects� were� excluded� to� assess� whether� this� impacted� on� the�
relationship�between�the�suspect’s�relationship�(known/unknown)�
and�the�decision�to�prosecute.�It�was�found�that�the�positive�rela�
tionship�between�stranger�assailants�and�the�decision�to�prosecute�
was� increased� once� unidentified� suspect� cases� were� excluded�
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(�=1.395,�S.E.�0.299,�Wald�21.700,�sig.�0.000,�Exp(�)�0.248).�This�re�
sult� is� substantiated� by� a� number� of� studies� conducted� in� other�
common�law�jurisdictions,� including�Adler�(1987),�Estrich�(1987),�
Lievore�(2005)�and�Klippenstine�et�al.�(2007).�

Intoxication�
Logistic� regression� found� that� the� suspect’s� level� of� intoxication�
does� not� significantly� influence� the� prosecutor’s� decision.� Simi�
larly,� the�complainant’s� level�of� intoxication�did�not�evidence�an�
effect�on�the�decision�to�prosecute;�however,�there�was�a�positive�
relationship�between�the�suspect’s�and�the�complainant’s�level�of�
intoxication�(��=�0.477,�n�=�486�p<�0.000)�as�demonstrated�in�Figure�
5.4.� Further,� the� younger� the� suspect,� the� more� intoxicated� both�
the�complainant� (��=� �0.94,�n�=�476,�p<0.05)�and�the�suspect� (��=�
0.124,� n� =� 472,� p<� 0.01)� were,� and� the� younger� the� suspect,� the�
younger�the�complainant�(��=�0.420,�n�=�472,�p<0.000).�There�was�
no� significant� relationship� found� between� the� age� of� the� com�
plainant�and�her�level�of�intoxication.�

Figure�5.4:�Comparison�of�Complainant’s�and�Suspect’s�Levels�of�
Intoxication�

�
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Aggravating�and�Consent�Features�
Of� the� aggravating� and� consent� features� considered,� the� use� or�
threatened�use�of�a�weapon�was�the�only�feature�that�was�statisti�
cally� significant� on� its� own� to� the� decision� to� prosecute� a� rape�
complaint� (�=1.779,� S.E.� 0.317,� Wald� 31.425,� sig.� 0.000,� Exp(�)�
5.924).� Where� the� complainant� incurred� physical� injury� and� was�
threatened�with�or�had�a�weapon�used�against�her,� the�DPP�was�
also�likely�to�prosecute�the�case�(�=0.759,�S.E.�0.093,�Wald�66.359,�
sig.� 0.000,� Exp(�)� 2.136).� Similarly,� where� the� complainant� in�
curred� physical� injury� and� there� was� relevant� forensic� evidence,�
the� case� was� more� likely� to� be� prosecuted� (�=0.869,� S.E.� 0.110,�
Wald� 62.370,� sig.� 0.000,� Exp(�)� 2.384).� Multiple� offenders,� verbal�
non�consent,� the� presence� of� physical� injury� only,� the� use� of�
physical�force,�physical�resistance�or�the�covert�administration�of�
a� date�rape� type� drug� demonstrated� no� relationship� to� the� deci�
sion� to� prosecute.� The� covert� or� forceful� administration� of� other�
drugs�was�excluded�from�the�analysis�due�to�the�small�number�of�
cases�expressing�this�feature.��

Aggravating�factors�are�significantly�associated�with�a�number�
of�other�features.�The�more�aggravating�and�non�consent�features�
that�were�present,�the�sooner�the�offence�was�likely�to�be�reported�
(��=��0.170,�n�=�564,�p<0.000).�The�number�of�evidentiary�features�
also�had�a�positive�linear�relationship�to�the�number�of�aggravat�
ing�and�consent� features� (��=�0.313,�n�=�565,�p<0.000).�Cases� that�
involved�suspects�with�previous�convictions�were�also�more�likely�
to� have� more� aggravating� features� and� to� have� offered� resis�
tance/non�consent�in�more�ways�(��=�0.271,�n�=�449,�p<0.000).�

A� significant� association� is� also� evident� between� relationship�
and�physical� injury� (�²=�32.700,�df�9,�p<0.000,�Cramér’s�V=�0.241,�
p<0.000).� Although� 26.8� per� cent� of� all� complainants� reported�
physical� injury,� 45� per� cent� of� complainants� were� injured� in�
stranger� cases,� compared� to� 29.6� per� cent� of� cases� involving�
known� suspects.� When� intimate� (dating,� spouse/partner,� ex�
spouse/partner,� and� sexual� acquaintance)� rapes� were� exclusively�
considered,� the� rate�of� injury� rose� to�40�per� cent.�There� is� also�a�
significant� association� between� verbal� threats� and� relationship�
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(�²=� 38.013,� df� 9,� p<0.000,� Cramér’s� V=� 0.260,� p<0.000).� Verbal�
threats� were� most� common� where� the� complainant� and� suspect�
were� dating� (present� in� 50� per� cent� of� these� cases),� followed� by�
strangers� (40� per� cent),� current� spouses� and� partners� (38.7� per�
cent)� and� ex�spouses� and� partners� (27.8� per� cent).� Physical� force�
was�most�commonly�reported�in�rapes�that�involved�suspects�and�
complainants� who� were� dating,� and� this� relationship� demon�
strated�a�significant�but�weak�association�(�²=22.357,�df�9,�p<�0.01,�
Cramér’s�V�=�0.194,�p<0.01).��

Figure�5.5:�Complainant/Suspect�Relationship�and�the�Use�of�Physical�
Force�

�
A�similar� situation�was�evident� for� the�use�of�a�weapon�and� the�
relationship� between� suspect� and� complainant� (�²=20.984,� df� 9,�
p<0.05,� Cramér’s� V=� 0.188,� p<0.05)� with� dating� relationships� the�
most�likely�to�have�the�aggravating�factor�of�a�weapon�present.��

The�presence�of�aggravating�features�had�a�weak�but�significant�
association�with�the�time�lapse�between�the�rape�and�its�report.�The�
use� of� physical� force� (Cramér’s� V=0.150,� p<0.01),� and� verbal� non�
consent�(Cramér’s�V=0.144,�p<0.01)�had�the�strongest�(although�still�
weak)�association�with�the�time�lapsed�before�reporting.��
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Figure� 5.6:� Complainant/Suspect� Relationship� and� the� Use/Threat� of� a�
Weapon�

�
‘Gang� rapes’� and� multiple� rapes� had� sample� sizes� too� small� to�
conduct�a�logistic�regression.�Amalgamating�the�files�to�represent�
a�binary�division�between�one�and�more�than�one�suspect�did�not�
result� in� a� significant� association� with� the� decision� to� prosecute.�
However,�examining�the�files�related�to�prosecutions�does�reveal�
a�high�number�of�successfully�prosecuted�cases,�as�discussed�ear�
lier,� that� involved�multiple�victims�raped�by�a�single�suspect,� in�
dicating�that�both�prosecutors�and�juries�are�influenced�by�the�ra�
tio� of� perpetrators� to� victims.� Thirty�two� cases� involved� more�
than� one� suspect,� and�seven� of� these� cases� (22�per� cent)� went� to�
trial.�Cases� involving�gang�rapes�were�no�more� likely� to� involve�
the�use�of�weapons�or� the� infliction�of�physical� injury�than�cases�
involving� single� perpetrators.� It� should� be� noted� however� that�
where�a�single�perpetrator�assaulted�multiple�women�on�different�
dates,�these�were�most�likely�to�be�stranger�rapes�that�fit�the�‘real�
rape’� scenario,� and� where� a� single� perpetrator� raped� multiple�
people�on�a�single�date�they�were�more�likely�to�use�weapons�and�
inflict� physical� injury.� Half� of� the� 26� cases� that� were� linked� to�
other� cases,� due� to� a� single� perpetrator� committing� multiple� as�
saults� on� different� victims,� resulted� in� a� conviction� and� another�



Prosecuting�Rape� 239�

three� were� awaiting� trial.� Only� five� of� the� 26� cases� of� this� type�
were� not� prosecuted,� and� a� further� four� resulted� in� a� not� guilty�
verdict.� A� significant� association� was� found� between� cases� that�
were� linked� to� other� cases� and� the� decision� to� prosecute�
(�²=76.615,�df�8,�p<0.000,�Cramér’s�V=�0.357,�p<0.000).�Also,�rapes�
that�involved�multiple�victims�in�a�single�incident�or�multiple�in�
cidents�were�more�likely�to�have�evidence�of�the�use�or�threatened�
use� of� a� weapon.� Twenty�three� per� cent� of� cases� linked� to� other�
rape�cases�had�this�aggravating�factor,�compared�to�eight�per�cent�
of�stand�alone�cases,�indicating�a�significant�association�(�²=7.325,�
df�1,�p<0.01,�Cramér’s�V=�0.111,�p<0.01).�

Risk�Factors�
The�regression�analysis�demonstrates�that�of�the�risk�factors�con�
sidered,�walking�alone�late�at�night,�a�history�of�alcohol�abuse�and�
the�presence�of�a�psychiatric�illness�affected�the�decision�to�prose�
cute.� Voluntarily� accompanying� the� suspect� to� his� place� of� resi�
dence� or� car,� or� inviting� the� suspect� to� the� complainant’s� own�
residence�had�no�influence�on�the�decision�to�prosecute.�Similarly,�
the�fact�that�the�complainant�was�alone�in�a�bar,�had�a�history�of�
drug�abuse�or�past�criminal�convictions�are�not�significantly�asso�
ciated�with�the�decision�to�prosecute.�The�risk�factors�for�hitchhik�
ing�and�a�history�of�work�in�the�sex�industry�(other�than�prostitu�
tion)�were�excluded�from�the�regression�analysis�due�to�their�low�
frequency.� Information� regarding� a� past� history� of� prostitution�
was�found�to�be�insignificant�to�the�decision�to�prosecute,�as�was�
intellectual� disability.� Prosecutors� were� less� likely� to� prosecute�
where�the�complainant�had�a�history�of�alcohol�abuse�(�=��1.093,�
S.E.� 0.446,� Wald� 6.013,� sig.� 0.014,� Exp(�)� .335)� and� more� signifi�
cantly�where� there�was� the�presence�of�mental� illness� (�=� �2.605,�
S.E.�0.723,�Wald�12.970,�sig.�0.000,�Exp(�)�0.074).�Where�the�com�
plainant� was� walking� alone� late� at� night� prosecutors� were� more�
likely�to�prosecute�(�=.831,�S.E.�0.392,�Wald�4.5,�sig.�0.034,�Exp(�)�
2.296).�However,�this�is�likely�related�to�the�strong�association�be�
tween� walking� alone� and� stranger� rapes� (�²=89.212,� n� =� 592,�
p<0.000,�Cramer’s�V=�0.388,�p<0.000),�and�walking�alone�and�rapes�
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that�occur� in�a�public�place� (�²=62.416,�n=�589,�p<0.000,�Cramer’s�
V=0.326,� p<0.000),� both� of� which� have� evidenced� a� positive� rela�
tionship�with�the�decision�to�prosecute.��

Logistic�regression�was�also�used�to�combine�risk�factors�to�de�
termine� if�multiple� factors� increased� the� likelihood� that�prosecu�
tors� would� or� would� not� prosecute� the� case.� If� the� risk� factor�
walking�alone�late�at�night�was�combined�with�a�history�of�prosti�
tution,� the� strength� of� the� positive� relationship� diminished�
(�=0.557,�S.E.�120,�Wald�21.572,�sig�.000,�Exp(�)�1.746).�Other�com�
binations�considered�were:��

� A�history�of�alcohol�abuse�x�walking�alone;��

� A�history�of�drug�abuse�x�prostitution�x�walking�alone�late�at�
night;��

� A�history�of�alcohol�abuse�x�drug�abuse�x�prostitution;��

� A�history�of�alcohol�abuse�x�accompanying�suspect�to�his�resi�
dence;��

� Psychological� disability� x� accompanying� the� suspect� to� his�
residence;��

� A� history� of� alcohol� abuse� x� inviting� the� suspect� to� her� (the�
complainant’s)�home;��

� A�history�of�alcohol�abuse�x�psychological�disability;�and��

� Psychological�disability�x�inviting�the�suspect�to�her�home.��
�
None� of� these� combinations� were� relevant� to� the� decision� to�
prosecute.�

Although� 78� cases� involved� complainants� with� a� history� of�
mental� illness,� only� two� cases� were� prosecuted.� Both� of� these�
cases�had�a�preponderance�of�evidence�to�support�the�allegation,�
including�forensic�evidence,�and�both�victims�suffered�injuries�in�
the�assault�and�reported� the�rape�within�one�hour.�Furthermore,�
the�DPP� indicated� that� the�suspects’�accounts�of� the�events�were�
less�credible� than� the�victims.�Both�cases,�however,� resulted� in�a�
‘not�guilty’�verdict�at�trial.�It�is�of�note�that�individuals�with�a�his�
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tory� of� mental� illness� were� also� more� likely� to� withdraw� their�
case.� Of� the� 76� complaints� made� by� individuals� with� mental� ill�
ness� that� were� not� prosecuted,� 29� were� withdrawn� by� the� com�
plainant,� representing� approximately� 16� per� cent� of� total� with�
drawals�–�a�disproportionately�high�rate�of�withdrawal.�A�second�
analysis�was�conducted�in�which�those�complainants�with�mental�
illness� who� had� withdrawn� their� complaint� were� excluded.� This�
analysis� marginally� increased� the� strength� of� the� association� be�
tween� prosecutions� and� mental� illness� from� Cramér’s� V=� 0.190,�
p<0.00�to�Cramér’s�V=0.200,�p<0.00.�It�was�also�found�that�the�rate�
of�prosecution�in�cases�involving�complainants�with�mental�illness�
rose� to� 4.7� per� cent� from� 2.5� per� cent.� Excluding� the� cases� that�
were�withdrawn,�however,�did�not�change�the�fact�that�those�with�
mental� illness� were� significantly� less� likely� to� have� their� cases�
prosecuted� than� complainants� with� no� indication� of� mental� ill�
ness.� This� result� was� also� found� by� Lievore� in� her� Australian�
study�(2004:�41).�

Those�with�mental�illness�were�more�likely�to�have�their�cases�
dropped�due�to�insufficient�evidence�(45�per�cent�of�mental�illness�
cases�as�against�39.6�per�cent�of�cases�with�no�mental�illness�indi�
cations)� or� because� it� was� ‘unsafe’� to� prosecute� (30.4� per� cent� as�
against� 28� per� cent).� Those� with� mental� illness� were� no� more�
likely� to� have� their� case� dropped� due� to� unreliability.� When� the�
DPP� was� asked� what� factors� influenced� the� decision,� however,�
complainant� unreliability� or� lack� of� witness� credibility� was� the�
second�most�commonly�cited�factor,�relevant�in�25�out�of�78�cases�
(32�per�cent),�after� lack�of�evidence.�This�was�also� true� for� those�
with�a�history�of�alcohol�abuse�where�a�lack�of�evidence�was�a�fac�
tor�in�dropping�49�per�cent�of�these�rape�cases,�complainant�unre�
liability�or�lack�of�credibility�in�36�per�cent�of�cases,�and�inconsis�
tencies� in� the� statement� in� 32� per� cent� of� dropped� cases.*� Com�
plainants�with�a�history�of�alcohol�abuse�also�withdrew�in�29.9�per�

������������������������������������������������������
*�As�more�than�one�reason�may�be�given�by�the�DPP,�responses�add�to�more�than�
100�per�cent.�
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cent�of�cases,�accounting� for�16�per�cent�of�withdrawals,�making�
this�the�third�most�common�group�to�withdraw.�

Evidentiary�Factors�
Nonparametric� correlation� found� that� the� older� the� complainant,�
the� less� evidentiary� factors� were� present� (�� =� �0.098,� sig.� 0.020,�
N=560),�but�that�the�sooner�the�offence�was�reported�the�more�evi�
dentiary�factors�were�identified�(��=��0.263,�sig.�0.000,�N=565).�A�re�
lationship�was�also�found�between�the�time�lapse�between�offence�
and� report� and� the� presence� of� both� DNA� (�²=16.580,� df� 4,� sig.�
0.002,�Cramer’s�V=�0.168)�and,�more�strongly,�forensic�medical�evi�
dence�(�²=63.035,�df�4,�sig.�000,�Cramer’s�V=�0.327,�sig.�000).�

Of� the�evidence� types,�a�medical� examination� report,� suspect�
identification�and�forensic�evidence�were�all�positively�associated�
with�the�decision�to�prosecute,�as�demonstrated�in�Table�5.3.�Nei�
ther�the�presence�of�DNA�evidence�on�the�file,�nor�the�relevance�
of� forensic� evidence� and� DNA� evidence,� were� predictors� of� the�
DPP’s�decision�to�prosecute.�

Table�5.3:�Evidence�and�the�Decision�to�Prosecute�–�Variables�in�the�
Equation�

� B� S.E.� Wald� df� Sig.� Exp(B)�

Step�
1�(a)�

Idvic* 1.296� .227� 32.578� 1� .000� 3.655�

�� medex**
 1.078� .306� 12.380� 1� .000� 2.939�

�� evidfor*** 1.479� .239� 38.259� 1� .000� 4.386�

a�Variable(s)�entered�on�step�1:�idvic,�medex,�evidfor.�
�

There� is� a� stranger/known� suspect�divide� manifest� in� the� results�
for� evidential� factors.� Cases� that� involved� strangers� expressed� a�
statistically�significant� likelihood�of� reporting� the�rape�at�an�ear�
������������������������������������������������������
*�Victim�identified�the�suspect.�
**�The�medical�examination�report�was�contained�in�the�file.�
***�Forensic�evidence�was�contained�in�the�file.�
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lier�stage�(�²�=�17.422,�df�4,�p<0.01,�V=0.172,�p<0.01).�Furthermore,�
and�related�to�the�time�of�reporting,�stranger�cases�are�also�more�
likely�to�have�DNA�(�²=51.257,�df�1,�p<0.000,���=�–�0.293,�p<0.000)�
and�forensic�evidence�(�²=14.886,�df�1,�p<0.000,���=�0.158,�p<0.000)�
in�the�case�file.�

Reason�not�to�Prosecute�
The�most�common�explanation�given�by�the�DPP�for�the�decision�
not�to�prosecute�a�rape�case�was�‘lack�of�evidence’.�This�explana�
tion�was�relevant�on�its�own�or�in�combination�with�other�factors�
in�42.6�per�cent�of�all�cases.�In�37�per�cent�of�cases,�the�complain�
ant�was�deemed�‘not�credible’�or�unreliable,�and�in�27.8�per�cent�
of�cases�not�pursued,�there�were�inconsistencies�in�the�complain�
ant’s�statement.�However,�in�72.2�per�cent�of�these�cases�that�were�
dropped� for� inconsistencies,� the� DPP� did� not� return� the� file� to�
Garda�for�clarification,�suggesting�that�the�‘inconsistencies’�noted�
were�not�purely�documentary�and�thus�resolvable.�This�may�indi�
cate�a�method�through�which�complainants�who�are�deemed�to�be�
poor�witnesses�are�excluded�from�the�system.�Other�relevant�fac�
tors� included� the�withdrawal�of� the� complaint,� listed� in�17.5�per�
cent�of�cases�as� the�primary�reason� for�dropping� the�case,�an� in�
ability�to�establish�absence�of�consent�beyond�a�reasonable�doubt�
(11�per�cent),�a�delay�in�reporting�(5�per�cent),�and�previous�con�
sensual� sexual�activity�between� the�complainant�and� the�suspect�
(4.7�per� cent).�This� final� factor� usually� involved�consensual�kiss�
ing,� petting� and� other� activities� up� to� and� including� full� sex,� on�
the�occasion�of�the�rape.�

WITHDRAWING�THE�COMPLAINT�

Who�Withdraws?�
A�total�of�27�per�cent�of� rape�complainants�withdrew�their�com�
plaint.� Proportionally,� the� group� most� likely� to� withdraw� were�
complainants� who� accused� spouses/partners� or� ex�spouses/����
partners.�Lea�et�al.� (2003),�Brown�et�al.� (2007)�and�Lievore� (2005)�
all�found�similar�results�in�their�studies.�In�fact,�these�groups�were�
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more� likely� to� withdraw� than� not.� This� was� significantly� repre�
sented� in� the� follow�up� questionnaire� submitted� to� the� Office� of�
the�DPP�to�examine�the�reasons�for�withdrawals.�Approximately�
30�per�cent�of�complainants�who�withdrew�their�complaint�were�
or� had� been� married� or� were� cohabitating� with� the� accused.� Al�
most�12�per�cent�were�or�had�been� in�a�relationship�with� the�ac�
cused�at�the�time�of�the�offence�or�prior�to�the�offence.�Thus,�over�
40�per� cent�of�withdrawals� involved� individuals�who�had�a� cur�
rent�or�previous�intimate�relationship�with�the�suspect�(see�Figure�
5.7).�A�further�4�per�cent�of�withdrawals�involved�rapes�allegedly�
committed�by�family�members.�Logistic�regression�revealed�rela�
tionships�between�the�decision�to�withdraw�and�the�relationships�
of�current�partners/spouses�(�=��2.242,�S.E.�0.819,�Wald�7.487,�sig.�
0.006,� Exp(�)� 0.106),� ex�partners/spouses� (�=� �2.337,� S.E.� 0.817,�
Wald�8.193,�sig.�0.004,�Exp(�)�0.097),�and�cohabitating�couples�(�=�
�2.079,�S.E.�0.981,�Wald�4.495,�sig.�0.034,�Exp(�)�0.125).�

Approximately� 21� per� cent� of� complainants� who� withdrew�
their� complaints� suffered� from� substance� abuse� or� dependency,�
with� alcohol� being� the� primary� substance� in� over� 80� per� cent� of�
these� cases.� The� relationship� between� mental� illness� and� with�
drawing�the�complaint�because�‘the�rape�did�not�happen’�was�sta�
tistically� significant� (�²=38.735,� df� 20,� p<0.05,� Cramér’s� V=� 0.495,�
p<0.05).�Furthermore,�21�per�cent�of�complainants�had�other�indi�
cations� of� a� troubled� history,� including� evidence� of� a� violent� or�
turbulent�relationship,�traumatic�incidences�in�the�past�such�as�the�
death�of�a�loved�one�or�a�history�of�sexual�abuse.�The�risk�factors�
of� homelessness� and� poverty� were� identified� in� only� one� case,�
while�prostitution�was�an�issue�in�four�cases�and�intellectual�dis�
ability�in�eight�cases.�

Only�one�case�was�tried�despite�the�complainant’s�withdrawal.�
This�case�involved�a�suspect�and�complainant�who�were�in�a�rela�
tionship.�The�suspect�was�accused�of�rape�(s.4),�sexual�assault�and�
making� threats� to� kill.� The� suspect� threatened� the� victim� with� a�
weapon�and�used�physical�force,�and�he�made�a�threat�to�kill�after�
the�complainant�made�her�complaint�to�the�Gardaí.�The�complain�
ant�continued�her�relationship�with�the�suspect�and�at�the�time�of�
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the�withdrawal�(approximately�three�months�after�the�offence�and�
its�report)�was�engaged�to�him.�She�claimed�that�he�‘was�sorry’�and�
promised�it�would�not�happen�again.�Due�to�the�seriousness�of�the�
incident,�the�DPP�decided�to�prosecute;�the�complainant,�however,�
refused� to�give�evidence�at� the� trial� and� the� judge�directed�a� ‘not�
guilty’�verdict�shortly�after�the�trial�began.�

Figure�5.7:�Complainant/Suspect�Relationship�in�Withdrawn�Complaints�

�
Reasons�for�Withdrawal�
Figure�5.8�sets�out�the�primary�reasons�given�for�withdrawing�the�
complaint,� and� Figure� 5.9� sets� out� the� stated� secondary� reasons.�
When�cases�in�which�no�reason�were�given�are�excluded,�the�most�
frequent� reason� given� for� withdrawal� was� that� the� complainant�
wanted� ‘to� move� on’� or� forget� about� the� incident� (33� per� cent).�
This� result� is� significantly�higher� than� that� found�by�Holmstrom�
and� Burgess,� who� reported� that� only� nine� per� cent� of� rape� com�
plainants�indicated�a�desire�to�move�on�with�life�as�the�reason�for�
withdrawal�(1978:�56).�For�28.5�per�cent�of�those�complainants�in�
this� study� who� withdrew� their� complaint,� the� primary� reason�
given� concerned� the� court� appearance� and/or� the� trial,� a� figure��
�
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Figure�5.8:�Primary�Stated�Reason�for�Withdrawal�

�
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Figure�5.9:�Secondary�Reasons�for�Withdrawal�

�
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similar� to� that� reported� by� Holmstrom� and� Burgess� (ibid).� Just�
over�12�per�cent�of�complainants�withdrew�due�to�concerns�for��
their�children,�family�members�or�relationship.�A�similar�percent�
age�listed�the�effects�of�excessive�alcohol�consumption,�giving�rise�
to�uncertainty�about�the�event�or�consent,�as�the�reason�for�with�
drawal.� Nearly� 6� per� cent� of� withdrawing� complainants� claimed�
to� be� dealing� with� the� rape� in� some� other� way,� such� as� through�
individual� counselling,� relationship� counselling,� or� the� suspect�
promising� not� to� repeat� the� incident� and� to� address� his� alcohol�
problems.�A�total�of�16�per�cent�did�not�wish�to�proceed�either�be�
cause�their�relationship�with�the�suspect�was�ongoing�or�had�been�
rekindled�(6�per�cent),�or�because�the�complainant�had�feelings�for�
the�suspect�or�felt�sorry�for�him.�

The�Effect�of�a�Delay�on�Withdrawal�

Of� great� relevance� is� the� effect� of� a� delay� in� the� case� coming� to�
trial�on�the�decision�to�withdraw.�Out�of�a�total�of�161�rape�com�
plaints�that�were�withdrawn,�142�cases�were�withdrawn�within�a�
year.� Thirteen� cases� that� were� later� withdrawn� were� initially� di�
rected� ‘prosecute� on� indictment’,� including� three� cases� that� were�
withdrawn�in�the�first�year�and�one�case�(discussed�above)�that�was�
prosecuted�despite�the�withdrawal�of�the�complaint�shortly�after�it�
was� made.� Of� the� remaining� nine� cases,� however,� that� were�
deemed�prosecutable�originally,�all�of�them�were�withdrawn�after�
delays�spanning�one�to�seven�years.�Indeed,�three�quarters�of�with�
drawn� cases,� originally� directed� ‘prosecute� on� indictment’,� were�
withdrawn�after�two�years�or�longer.�Potentially,�10�cases�may�have�
proceeded� to� trial� had� the� delay� been� shorter.� In� most� cases� the�
complainants�gave�reasons�for�withdrawing�that�related�to�moving�
on�with�their�life�(four�complainants,�for�example,�had�new�babies�
or� were� pregnant),� managing� the� trauma� in� some� other� way� and�
did�not�want� to�re�live� the� incident,�or�were�still� in�a� relationship�
with� the� suspect.� It� is� possible� that� had� the� complaints� been�
brought� before� a� jury� earlier,� the� complainant� would� not� have�
withdrawn�and�guilty�pleas�or�verdicts�may�have�been�reached.�
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FALSE�REPORTS�

Interpreting� the� rate� of� false� reporting� for� rape� cases� is� difficult.�
Rape�complainants�may�maintain�false�reports�or�they�may�make�
genuine�reports�that�they�later�claim�were�false�in�order�to�be�cer�
tain�that�the�case�will�not�be�prosecuted.�Genuine�complaints�may�
be� suspected� by� Gardaí� although� remain� un�falsified,� and� false�
reports�may�be�suspected�but�remain�unproven.�False�reports�may�
also�be�recanted.�For�a�researcher,�consideration�must�be�given�to�
the� criteria� by� which� the� falsity� of� the� complaint� is� judged.� The�
results�from�various�studies�for�the�rate�of�false�rape�reports�range�
from�1.5�per�cent�to�90�per�cent�(Rumney,�2006:�136�137)�although�
a�recent�study�suggests�that�research�on�false�rape�reporting�tends�
to� converge� around� 2–8� per� cent� (Lonsway� et� al.,� 2009).� British�
studies�have�similarly�placed�the�rate�of�false�complaints�between�
three�per�cent,�where�only�cases� that�are�designated�by�police�as�
‘probable’�or�‘possible’�false�complaints�are�included,�to�eight�per�
cent�where�all�complaints�designated�‘false’�were�included�(Kelly�
et� al.,� 2005).� The� Federal� Bureau� of� Investigation� claims� that� ap�
proximately�eight�per�cent�of�rape�complaints�in�the�United�States�
are� false,� but� this� figure� includes� all� ‘unfounded’� rapes,� whose�
numbers� may� be� inflated� by� incorrect� police� filing� (Sampson,�
2002).�Academic�convention,�however,�holds�that�false�rape�com�
plaints� are� made� no� more� often� than� false� complaints� of� other�
crimes�(Kelly�et�al.,�2005).�

In� this�study,�either� the�Gardaí�or� the�DPP� indicated� that� the�
complaint� may� be� false� in� approximately� six� per� cent� of� cases,�
which�is�below�the�9�per�cent�recorded�for�false�complaints�in�the�
Daphne�II�study�(Corr�et�al.,�2009).�In�some�cases�this�was�only�a�
‘hunch’�and�was�not�backed�by�corroborating�evidence,�while� in�
other�cases,�more�serious�consideration�was�given�to�prosecuting�
the� complainant� for� making� a� false� complaint.� This� was� most�
likely� to� be� true� when� the� complainant� admitted� making� a� false�
complaint.�Just�over�13�per�cent�of�withdrawing�complainants�(3.7�
per� cent� of� total� complainants)� stated� that� the� incident� that� they�
initially�alleged�was�rape�either�was�in�fact�consensual�or�had�not�
occurred.�Only�six�cases,�however�(3.8�per�cent�of�withdrawals,�or�
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one�per�cent�of� the� total�sample),�were�deemed�by�the�Gardaí�or�
the�DPP�to�be�malicious.�In�the�other�cases,�alcohol�or�mental�ill�
ness� affected� the� memory� or� perception� of� the� incident.� In� one�
case�the�withdrawing�complainant�stated�that�‘she�just�wanted�to�
say�that�it�never�happened’;�however,�the�file�indicated�that�there�
was�no�suggestion�that�this�was�a�false�report.�There�were�a�num�
ber� of� other� cases,� however,� in� which� the� Gardaí� suggested� that�
the� complaint� may� not� be� truthful� but� had� no� evidence� to� back�
this� claim.� Legal� action� was� not� taken� against� any� complainants�
for�making� false�complaints.�The� reasons� for� this� fell� into�one�of�
three�categories:� it�was�not� in� the�public� interest� to�do�so�due� to�
the� complainant’s� ‘fragile’� nature,� the� complaint� was� not� mali�
cious�(e.g.,�there�was�genuine�confusion�due�to�alcohol�consump�
tion� or� mental� illness),� or,� despite� Gardaí’s� suspicion� that� the�
complaint� was� false,� the� complainant� never� stated� that� she� was�
not� raped.� It� would� appear� that� the� DPP� is� only� comfortable�
prosecuting� those�who�make� false�complaints� if� the�complainant�
admits�the�complaint�was�false�and�malicious,�and�the�complain�
ant�is�unaffected�by�a�troubled�history�or�mental�illness.��

DISCUSSION�

The�analysis�has�demonstrated�that�the�DPP’s�decision�to�prosecute�
is� not� influenced� by� complainant� characteristics,� such� as� socio�
economic�status,�nationality�or�age.�Further,�‘risky’�behaviour,�such�
as� accompanying� the� suspect� home� or� inviting� him� into� the� com�
plainant’s�home,�does�not�appear� to� inhibit� the�decision� to� prose�
cute.�Indeed,�walking�alone�late�at�night�was�positively�associated�
with� the� decision� to� prosecute,� although� this� result� likely� reflects�
the� fact� that� individuals� who� were� walking� alone� at� night� were�
more� likely� to� be� raped� by� a� stranger� in� a� public� place.� There� is�
some�indication�that�where�the�complainant�has�a�history�of�prosti�
tution�and�was�walking�alone�late�at�night�(possibly�as�a�prostitute)�
the�DPP�was�less�likely�to�press�charges�than�if�there�was�no�history�
of�prostitution,�but� this�did�not�act� to�negate�the�positive�effect�of�
walking�alone�late�at�night�on�the�decision�to�prosecute.��
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The�result�that�complainant�characteristics�do�not�influence�the�
prosecutor’s�decision�in�either�stranger�or�acquaintance�rape�cases�
is�contrary�to�the�findings�of�a�number�of�studies�conducted�in�the�
United�States�and�in�Britain�(e.g.,�La�Free�1981;�Spohn�et�al.,�2001,�
Brown�et�al.�2007,�Tellis�and�Spohn,�2008)�although�a�minority�of�
other�studies�did�arrive�at�a�similar�result� (e.g.�Kingsnorth�et�al.,�
1998;�Horney�and�Spohn,�1996).�It�is�possible�that�more�recent�ad�
vances�in�public�attitudes�towards�‘typical’�rape�complainants�and�
a�growing�awareness�that�rape�is�not�a�crime�restricted�to�certain�
types� of� victims� has� influenced� these� changes.� Indeed,� the� SAVI�
study�records�a�high�rate�of�accurate�public�knowledge�regarding�
female�victims�of�sexual�violence�(McGee�et�al,�2002:�157).�

While�complainant�characteristics�and�risky�behaviour�did�not�
have�a�negative�influence�on�the�decision�to�prosecute,�other�risk�
characteristics� did.� Individuals� with� a� history� of� alcoholism�
and/or� mental� illness� were� more� likely� to� have� their� cases�
dropped� by� the� DPP,� almost� certainly� as� such� individuals� are�
unlikely� to� be� impressive� witnesses.� Gregory� and� Lees� found�
similar�practices� in� the�Crown�Prosecution�Service� (CPS)� in� their�
study,�where�a�Chief�Superintendent�commented�that� ‘a�number�
of� victims� are� not� regarded� by� the� CPS� as� competent� witnesses�
because�of�emotional�or�other�difficulties,�so�these�cases�don’t�go�
to�court’�(1996:�8).�The�HMCPSI/HMIC�report�similarly�noted�that�
the�conviction�rate�in�cases�in�which�the�complainant�had�vulner�
abilities�that�relate�to�mental�health�and�learning�difficulties�were�
lower� than� the� overall� conviction� rate� for� rape� cases� (2007).�
Lievore’s� Australian� study� also� found� that� cases� involving� com�
plainants� with� mental� health� issues� were� less� likely� to� be� prose�
cuted�(2004:�41).�This�is�of�some�concern�as�it�has�been�established�
that�both�mental�illness�and�substance�abuse�put�the�individual�at�
greater� risk� of� trauma,� including� rape� (MIMH,� 2002).� Automati�
cally�excluding�a�class�of�people�from�the�protection�of�the�law�is�
untenable.� It� would� be� prudent� (and� ethical)� for� the� DPP� to� con�
sider� pursuing� more� cases� involving� individuals� with� mental� ill�
ness� or� alcoholism,� despite� a� potential� low� probability� of� convic�
tion,� to� test� juries� and� expose� possible� prejudices� against� these�
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groups.� This� is� especially� so� as� there� is� no� apparent� distinction�
made�for�different�degrees�of�mental�illness.�Certainly,�low�levels�of�
mental�illness,�such�as�a�past�bout�of�depression,�should�not�auto�
matically�affect�her�credibility.�It�is�also�worth�considering�special�
ist�training�for�Gardaí�who�take�statements�from�those�with�mental�
illness,�as�this�group�may�need�to�be�treated�with�extra�sensitivity�
in�order�to�discourage�withdrawing�of�genuine�complaints.��

Some�suspect�characteristics�did�have�an�influence�on�the�deci�
sion� to� prosecute.� Non�Irish� individuals� were� more� likely� to� be�
prosecuted,�as�were�the�unemployed�and�those�with�convictions.�
The� HMCPSI/HMIC� study� similarly� noted� the� greater� likelihood�
of�prosecutions�being�brought�when�the�defendant�had�prior�con�
victions� (2007:�116).� It� is�possible� that� these�results�are� indicative�
of� the�DPP�seeking�for�bad�character�evidence�and�being�willing�
to�exploit� jury�prejudices�towards�non�Irish�individuals�although�
there�is�no�evidence�to�confirm�this.�It�is�interesting�that�the�num�
ber�of�convictions�and�the�type�of�convictions�did�not�have�a�sig�
nificant� influence.� The� presence� of� one� conviction� may� establish�
the�bad�character�that�prosecutors�are�looking�for,�and�thus�there�
may� be� no� need� to� take� the� number� of� convictions� into� account�
when�deciding�whether�to�pursue�or�drop�the�case.��

There�is�strong�evidence�that�cases�are�more�likely�to�be�prose�
cuted�when� the�suspect� is� a� stranger� rather� than�known.�Similar�
findings�have�been�noted�in�the�literature�(e.g.,�Harris�and�Grace,�
1999;�Kingsnorth�et�al.,�1999;�Tellis�and�Spohn,�2008).�This�finding�
is,�however,�complicated�by�other� factors,� including� the� fact� that�
cases� involving�strangers�were�more� likely�to�be�reported�within�
one�hour�and�to�have�the�presence�of�forensic�and�DNA�evidence.�
‘Simple’� rapes,� as� discussed� in� the� literature,� are� particularly�
complicated� to� prosecute� as� they� rarely� involve� corroborating�
evidence�and�usually�revolve�around�the�question�of�consent.�It�is�
also�relevant�that�complainants�who�know�their�attacker�are�more�
likely�to�withdraw�their�complaint;�excluding�withdrawals,�how�
ever,�from�the�analysis�did�not�substantially�affect�the�results�for�a�
positive�association�between�prosecutions�and�strangers.�
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Prosecutors� in� Ireland� are� more� likely� to� prosecute� when� the�
rape�occurred�in�a�public�area,�a�factor�that�has�also�proven�rele�
vant� in�other� jurisdictions� (e.g.,�Brown�et�al.,�2007:�359;�Spohn�et�
al.,�2001:�226).�Such�rapes,�however,�are�more�likely�to�be�commit�
ted�by�a�stranger�and�are�more�likely�to�have�been�reported�within�
an�hour�of�the�attack.�A�delay�in�reporting�is�associated�with�a�de�
cline� in� the� amount� of� evidence,� particularly� forensic� and� DNA�
evidence,�and�this,� in�turn,�has�been�associated�with�a�decreased�
likelihood� of� prosecution� (Kingsnorth� et� al.,� 2000:� 287;� Lievore,�
2005:� 41).� It� would� seem,� therefore,� that� the� location� of� the� rape�
has�a� secondary,� rather� than�a�primary,� effect�on� the�decision� to�
prosecute.�

The�disproportionately�low�report�of�rape�in�rural�areas�of�Ire�
land�may�reflect�more�than�just�a�lower�likelihood�of�being�raped�
outside� of� towns� and� cities.� Considering� that� approximately� 41�
per� cent�of� the� total� Irish�population� in�2000� lived� in� rural�areas�
(Earthtrends,� 2003:� 1),� it�would� be�expected� that� the� rate�of� rape�
would� be� similarly� distributed.� It� is� possible� that� in� rural� areas�
people� are� more� likely� to� know� one� another,� and� acquaintance�
rapes� are� thought� to� be� reported� less� frequently� than� stranger�
rapes.� In�the�withdrawal�questionnaire,� three�complainants�men�
tioned�being� from�a�small� town�or�rural�area�and�explained� that�
they�did�not�want�people�to�know�about�the�rape.�It�is�also�of�note�
that�in�these�cases,�the�accused�was�an�ex�boyfriend�in�one�case,�a�
neighbour�in�the�other�and�an�acquaintance�in�the�third.�Further,�
sexual� assault� treatment� centres� are� located� in� urban� areas� and�
may�play�a�significant�role�in�encouraging�reporting.�The�Rotunda�
SATU�reported�in�2006�that�almost�all�of�its�users�were�referred�by�
the� Gardaí,� and� furthermore,� those� who� did� not� come� to� the�
SATU�from�the�Gardaí�had�to�make�an�appointment�(Irish�Exam�
iner,�02/09/2006).�There�is�thus�a�strong�incentive�to�report�a�rape�
in�areas�serviced�by�a�sexual�assault�treatment�unit.�Women�living�
far�from�these�services�may�be�missing�a�valuable�incentive�to�re�
port�–�to�receive�treatment�from�a�specialised�unit.�The�high�rates�
of� reported� rape� in�Waterford� found� in� this� study,�where�one�of�
the�few�SATU�centres�in�Ireland�is�located,�and�the�very�low�rate�
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of�rape�reporting�in�Limerick,�where�rape�victims�were�forced�to�
travel�to�Cork�for�treatment,�provides�further�confirmation�of�the�
importance� of� accessible� treatment� units� for� the� detection� and�
prosecution� of� sexual� crime.� It� is� quite� possible� that� the� nearly�
negligent� rate� of� rape� reports� in� the� far� west� of� Ireland� may� be�
due,�in�part,�to�a�complete�lack�of�services�in�this�area�at�the�time�
of� the�study.�The� recent�addition�of�a�SATU� in�Galway�may� im�
prove�this�situation.�

Of� all� the� aggravating� factors� considered,� only� the� use� or�
threatened�use�of�a�weapon�had�a�significant�positive�effect�on�the�
decision� to� prosecute.� When� physical� injury� was� incurred� and� a�
weapon�was�used,�prosecutors�were�also�more�likely�to�prosecute,�
but� this� was� not� a� more� significant� result� than� when� only� a�
weapon�was�without�causing�injury.�It�is�likely,�therefore,�that�it�is�
the� presence� of� a� weapon� rather� than� its� use� that� influences� the�
decision� to�prosecute.�However,� where�a�physical� injury�was� in�
curred� and� there� is� relevant� forensic� evidence,� prosecutors� are�
more�likely�to�prosecute�indicating�that�injury�may�add�credibility�
to�a�claim,�but�injury�is�not�enough�on�its�own�to�assure�prosecu�
tion.� Although� other� studies� have� also� identified� the� importance�
of� the�use�and/or�presence�of�a�weapon�in� the�decision�to�prose�
cute�a�rape�case,�it�is�unusual�that�complainant�injury�is�not�more�
significant� in� this� study,� and� this� remains� to� be� adequately� ex�
plained.�Because�our�data�did�not�distinguish�the�degree�of�physi�
cal� injury,� it� cannot� be� assessed� whether� those� rape� cases� that�
demonstrate� moderate� or� severe� injuries� are� more� likely� to� be�
prosecuted�than�those�with�minor�injuries,�although�the�literature�
would� suggest� this� to� be� true� (e.g.,� Frazier� and� Haney,� 1996;�
Brown�et�al.,�2007).�This�may�explain,�to�some�extent,�the�finding�
in�this�study�that�physical�injury�alone�does�not�affect�the�decision�
to�prosecute.�

Evidential�factors�appear�as�highly�relevant�to�the�decision�to�
prosecute� a� rape� case� in� Ireland� and� studies� from� other� states�
would�indicate�this�to�be�true�throughout�the�common�law�world�
(e.g.,�MacGregor�et�al.,�2002;�Brown�et�al.,�2007;�Spohn�et�al.,�2001;�
Horney� and� Spohn,� 1996).� As� one� would� expect,� the� ability� to�
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identify� the� suspect� was� very� important,� as� was� the� existence� of�
forensic� medical� evidence� and� the� existence� of� a� medical� report.�
DNA�evidence�is�not�significantly�associated�with�the�decision�to�
prosecute;� however,� this� is� likely� explained� by� the� fact� that� the�
primary�defence�offered�in�rape�cases� is� that� the� intercourse�was�
consensual� thereby�negating�the�evidential�relevance�of�DNA.�In�
general,� it� is� only� identity� cases� and� cases� in� which� the� suspect�
denies�any�sexual�contact�(a�much�smaller�percentage�of�cases)�in�
which�DNA�evidence�would�be�relevant.�

It�is�significant�that�alcohol�was�present�in�so�many�rape�cases.�
More�than�45�per�cent�of�complainants�and�40�per�cent�of�suspects�
were�severely�intoxicated�on�the�occasion�of�the�rape.�79�per�cent�
of�complainants�and�76�per�cent�of�suspects�had�consumed�alco�
hol� on� the� date� of� the� offence.� There� is� a� very� strong� indication�
that� alcohol� consumption� is� implicated� in� rape,� although� some�
caution� must� be� exercised� in� concluding� that� alcohol� is� a� causal�
factor�in�the�commission�of�rape.�Those�who�drink�heavily�may�be�
in�situations�that�are�more�likely�to�lead�to�an�assault,�such�as�so�
cialising�in�a�pub,�club�or�at�a�party.�It�is�possible,�therefore,�that�
alcohol�consumption�has�only�a� tangential�effect�on� the�commis�
sion�of�rape.�Nevertheless,�alcohol�has�a�number�of�effects,�includ�
ing� disinhibiting� behaviour� and� increasing� aggression� (Abbey� et�
al.,� 2001),� which� may� increase� the� likelihood� of� an� individual�
committing� a� rape.� There� is� thus� a� strong� incentive� to� tackle� ex�
cessive�drinking,�particularly�among�young�men.�

Twenty�seven�per�cent�of�cases�were�withdrawn,�making�this�
a�very�significant�factor�affecting�the�rate�of�attrition�of�rape�cases�
in�Ireland,�a�result�that� is�echoed�in�other�states�according�to�the�
literature� (Bryden� and� Lengnick,� 1997:� 1377;� Brown� et� al.,� 2007:�
357;�Temkin,�2002:�21).�The�relationship�between�the�suspect�and�
the� complainant� was� highly� relevant� here,� with� complainants�
making� accusations� against� intimate� partners� far� more� likely� to�
withdraw�the�complaint�–�often�in�order�to�protect�children,�or�to�
resume�the�relationship.�This�result�is�also�replicated�in�the�litera�
ture� (Gregory� and� Lees,� 1996;� Lea� et� al.,� 2003;� Lievore,� 2005).�
Those� suffering� from� mental� illness� and� alcoholism� were� also�
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more�likely�to�withdraw�than�other�groups.�The�directed�acquittal�
of� the� only� rape� case� brought� to� trial� despite� the� complainant’s�
withdrawal� indicates� the� difficulty,� if� not� the� impossibility,� of�
prosecuting� rape� cases� without� the� support� of� the� victim.� The�
study� identifies� the� importance� of� short� delays� between� report�
and�trial,�as�a�total�of�10�prosecutable�cases�were�withdrawn�after�
considerable� delays.� Overcoming� a� rape� requires� tremendous�
psychological�strength,�while�the�legal�process�in�itself�is�stressful,�
time�consuming� and� emotionally,� physically� and� financially�
costly.� Expecting� complainants� to� wait� more� than� two� years� for�
their� case� to� come� to� trial� is� expecting� more� stamina� than� most�
victims�can�muster.�Withdrawing�the�complaint�may�be�a�reason�
able�strategic�choice�for�women�attempting�to�recover�psychologi�
cally�and�put�their�lives�back�together.�

CONCLUSION�AND�RECOMMENDATIONS�

The�Director�of�Public�Prosecutions�is�required�by�statute�to�assess�
both� sufficiency� of� evidence� and� the� public� interest� in� deciding�
whether�or�not� to�prosecute�a�case.�The�overriding�conclusion� in�
this� analysis� is� that� the� DPP� makes� his� decisions� on� the� basis� of�
evidential�and�witness�and�credibility�issues.�This�is�primarily�as�
it� should�be.�Nevertheless,� there�are� some�serious� issues� that� re�
quire�careful�attention�and� internal� investigation�by�the�DPP,�es�
pecially� concerning� the� over�representation� of� non�nationals�
among� defendants� and� the� greater� likelihood� of� not� prosecuting�
allegations�brought�by�complainants�with�a�history�of�mental� ill�
ness.�Such�results�may�well�be�evidentially�justified,�but�care�must�
be�taken�to�ensure�that�decisions�are�not�made�about�individuals�
on� the� basis� of� their� membership� of� a� particular� class.� Further�
more,�where�some�groups,�in�particular�those�with�mental�illness,�
are� seen� to� be� excluded� from� the� justice� system� due� to� personal�
attributes�or�disabilities�a�violation�of�human�rights�may�have�oc�
curred� (see,� for� instance,� X� &� Y� v.� The� Netherlands).� The� DPP�
should� therefore� examine� procedures� to� ensure� that� all� groups�
have�access�to�justice.�
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There� is�evidence� that� the� ‘real� rape’� scenario� remains�a� rele�
vant�motivation� in� the�decision� to�prosecute,�and� this� is�of�some�
concern.� This� study� has� found� that� where� a� complainant� is� at�
tacked�by�a�stranger�in�a�public�place�and�reports�her�rape�imme�
diately�she�is�more�likely�to�have�her�case�prosecuted.�An�increas�
ingly�negative�result�was�demonstrated�in�cases�in�which�the�rape�
was�committed�in�a�private�place�by�an�individual�known�to�the�
complainant�and� the� time� lapse�between�offence�and� report�was�
greater�than�an�hour.�Delays�in�reporting�are�associated�with�evi�
dential�difficulties,�but�it�was�also�shown�that�this�negative�effect�
persists� even� when� the� rape� was� reported� immediately.� This� re�
sult�indicates�that�evidentiary�issues�may�not�be�as�relevant�to�the�
decision�to�prosecute�as�the�stranger/acquaintance,�public/private�
issues.�Precisely�how�relevant�these�issues�are�will�require�further�
investigation.��

This� study� has� demonstrated� the� importance� of� forensic� evi�
dence� to� the�prosecution�of�rape�cases.�Considering�how�quickly�
such�evidence�can�degrade,�and�the�difficult�circumstances�of�col�
lecting� the� evidence,� particularly� for� the� victim� of� rape,� it� is�
strongly� recommended� that� Sexual� Assault� Treatment� Units� be�
established� at� significant� locations� throughout� the� State.� At� the�
time� of� the� study,� it� could� take� up� to� 12� hours� for� a� round�trip�
journey� to� a� SATU� (O’Shea,� 2006:� 15).� Access� to� such� units� may�
also� increase� the� rate� of� rape� reporting� (ibid.).� Fortunately,� new�
SATU’s�have�since�opened�in�Galway�and�Mullingar�and�in�Lim�
erick� some� forensic� examination� facilities� are� available,� thus�
greatly� reducing� the� distance� that� victims� of� rape� must� travel� to�
access� such� essential� services.� It� is� highly� welcome� that� a� new�
SATU� is� to� be� opened� in� Letterkenny.� Continuing� to� provide�
funding� and� development� of� these� services� is� indispensable� in�
helping�victims�and�likely�to�minimise�the�rate�of�attrition.�

Withdrawal�of�complaint�accounts�for�a�huge�part�of� the�rate�
of�attrition.�The�rate�of�prosecution�in�Ireland�was�approximately�
23�per�cent.�However,�withdrawals�accounted�for�27�per�cent�of�all�
cases� not� prosecuted;� when� withdrawals� were� eliminated� from�
the� analysis� the� rate� of� prosecution� increased� to� almost� 30� per�
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cent.�This�is�a�comparatively�high�rate�of�prosecution�in�common�
law� jurisdictions.� Although� many� of� the� cases� that� were� with�
drawn�would�not�have�proceeded�even�with�the�victim’s�support,�
there� were� 10� cases� that� were� marked� for� prosecution� that� were�
later� withdrawn.� These� cases� would� have� increased� the� rate� of�
prosecution�to�nearly�25�per�cent�of�all�reported�rape�cases�or�al�
most� 32� per� cent� of� cases� excluding� withdrawn� complaints.� Par�
ticular�attention�must�be�given�to�the�very�high�rate�of�withdrawal�
associated�with�rapes�that�occur�in�domestic�situations.�

Tackling� the� issue� of� complaint� withdrawal� is� complicated.�
Rape�victims�often�withdraw�due�to�fears�surrounding�a�court�ap�
pearance.�The�provision�of�adequate�victim�support�during�the�en�
tire� legal�process� is�essential.�Actively�seeking� the�victim’s�wishes�
in� decision�making,� and� especially� maintaining� communication�
with�the�victim�throughout�the�process,�may�reduce�the� incidence�
of� withdrawal.� Victim� advocates� with� legal� experience� who� can�
liaise�between�Gardaí,�the�DPP,�and�the�complainant�may�provide�
the�complainants�with�a�sense�of�security�and�support.��
�

�



Chapter�6�

THE�TRIAL�PROCESS�

THE�TRIAL�COURT�RECORDS�

�total�of�173�files�out�of�661�received�by�the�Central�Criminal�
Court� between� 2000� and� 2005� fit� the� eligibility� criteria� es�

tablished�for�the�project�(see�Chapter�3).�Virtually�all�of�the�other�
243� sexual� cases� (excluding� the� sixteen� that� we� were� unable� to�
locate)� concerned� child� rape.� Thus,� for� the� first� half� of� the� first�
decade�of�the�twenty�first�century�nearly�60�per�cent�of�all�rape�
cases�sent�to�the�Central�Criminal�Court�for�trial�involved�allega�
tions�of�sexual�abuse�against�children,�with�just�over�40�per�cent�
involving� adult� victims.� The� total� number� of� complainants� in�
volved�in�these�173�cases�was�182,�with�seven�files�having�more�
than� one� complainant� and� one� file� having� three� complainants.�
The�total�number�of�defendants�was�188,�with�eight�files�having�
more� than� one� defendant� and� one� file� having� five� defendants.�
Thus,� about� 95� per� cent� of� the� eligible� files� contained� only� one�
complainant�or�one�defendant.��

A�

The�Parties�
The�records�disclosed�a�considerable�amount�of�information�about�
both�the�complainants�and�the�defendants.�

The�Complainants�

Information� about� the� complainants� primarily� came� from� their�
statements� and,� where� relevant,� their� medical� reports,� both� of�
which�were�contained�in�the�Books�of�Evidence.�
�
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Gender.� Rape� is� usually� considered� a� crime� that� affects� women,�
but�a�man�can�be� involved� in� rape�not�only�as�a�perpetrator�but�
also� as� a� victim.� Table� 6.1� sets� out� the� gender�breakdown� of� the�
complainants.�

Table�6.1:�Gender�of�the�Complainants�

� Number� %�

Female� 176� 96.7�

Male� 6� 3.3�

Total� 182� 100�

�
Until�1990,�the�very�concept�of�a�male�rape�complainant�was�a�le�
gal�impossibility.�Since�the�enactment�of�section�4�of�the�Criminal�
Law�(Rape)�(Amendment)�Act�1990,�the�law�now�recognizes�that�
men�can�suffer�rape�and�that�such�rapes�should�be�treated�as�seri�
ously�as� female�rape.�As�expected,�however,� the�vast�majority�of�
rape�complainants�in�the�sample�were�female.�
�
Age.� The� terms� of� reference� for� this� study� were� limited� to� rape�
cases�involving�adult�victims,�so�all�the�complainants�in�the�sam�
ple� were� aged� at� least� 18.� Of� the� 182� complainants,� data� on� age�
was�collected�in�respect�of�165�of�them,�or�just�under�91�per�cent.�
Table�6.2�sets�out�the�range�of�ages.�

Table�6.2:�Complainants’�Age�

Minimum� 18�

Maximum� 89�

Median� 23�

Mean� 26.62�

�
Again� as� expected,� the� mean� and� median� ages� were� low,� facts�
confirmed�by�the�following�frequency�table.�
�
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Table�6.3:�Age�Bands�of�Complainants�

Ages� Number� %�(of�those�known)�

18�20� 56� 33.94�

21�30� 73� 44.24�

31�40� 17� 10.30�

41�50� 11� 6.67�

51�60� 5� 3.03�

61�70� 2� 1.21�

�71� 1� 0.61�

� 165� 100�

�
The�age�group�most�likely�to�suffer�rape�is�that�between�18�and�30,�
accounting�for�more�than�three�quarters�of�all�complainants�in�our�
sample.�From�the�age�of�31�onwards,�there�is�a�substantial�fall�off�
in�the�likelihood�of�being�raped.�
�
Occupation.�Occupational�information�was�available�in�respect�of�
119� complainants,� or� 65� per� cent.� Table� 6.4� sets� out� the� employ�
ment�status�of�the�complainants.�

Table�6.4:�Complainants’�Employment�Status�

� 2000� 2001� 2002� 2003� 2004� 2005� Total�

Employed�(Pro�
fessional/Skilled)�

6� 2� 3� 3� 2� 1� 17�

Employed�(Man�
ual/Unskilled)�

6� 9� 9� 8� 7� 1� 40�

Not�in�Paid������������
Employment�

8� 6� 5� 5� 0� 2� 26�

Unemployed� 6� 10� 4� 1� 2� 3� 26�

Unclear/�������������
Insufficient�Info.�

2� 2� 2� 2� 1� 1� 10�

Total� 28� 29� 23� 19� 12� 8� 119�

�
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Complainants�who�were�employed�were�divided�into�two�catego�
ries:� those� employed� in� a� professional� or� skilled� capacity� for�
which�some�kind�of�externally�accredited�training�course�or�quali�
fication� was� required,� and� those� employed� in� a� manual� or� un�
skilled�capacity.�The�category�of�not�in�paid�employment�includes�
housewives,� students� and� retirees.� The� category� of� unemployed�
includes� nine� complainants� who� were� working� as� prostitutes�
when�the�incident�occurred.�In�the�case�of�ten�complainants,�there�
was� insufficient� information� on� file� to� categorise� their� employ�
ment� status.� About� half� of� the� complainants� for� whom� occupa�
tional� information� was� available� were� in� official� employment� at�
the� time� of� the� alleged� rape,� two�thirds� of� whom� had� jobs� of� a�
manual�or�unskilled�nature.��

Information�about� the� industry� in�which� these�119�complain�
ants�were�working�at� the� time�of� the� incident�was�also�available�
and�is�set�out�in�Table�6.5.�The�categories�were�borrowed�from�the�
adaptation�of�the�NACE�Rev.1�system�(Eurostat,�1996)�used�by�the�
Central� Statistics� Office� in� the� presentation� of� its� Quarterly� Na�
tional�Household�Survey.�

Table�6.5:�Complainants’�Employment,�by�Industry�

� 2000� 2001� 2002� 2003� 2004� 2005� Total�

Agriculture,���������
Forestry�&�Fishing�

0� 2� 0� 0� 0� 0� 2�

Other�Production�
Industries�

1� 1� 1� 1� 1� 0� 5�

Construction� 0� 0� 0� 0� 0� 0� 0�

Wholesale�&���������
Retail�Trade�

1� 2� 2� 4� 2� 0� 11�

Hotels�&������������
Restaurants�

5� 2� 4� 1� 2� 1� 15�

Transport,�Storage�
&�Communication�

0� 2� 2� 0� 0� 0� 4�

Financial�&�Other�
Business�Services�

0� 1� 0� 3� 0� 0� 4�
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Public�Admini�
stration�&�Defence�

0� 0� 0� 1� 0� 0� 1�

Education� 0� 0� 0� 0� 0� 1� 1�

Health� 3� 1� 1� 1� 1� 0� 7�

Other�Services� 2� 1� 2� 0� 3� 0� 8�

Unemployed� 5� 4� 3� 1� 2� 1� 26�

Not�in�Paid�����������
Employment�

9� 12� 6� 5� 0� 4� 26�

Unclear/��������������
Insufficient�Info.�

2� 1� 2� 2� 1� 1� 9�

Total� 28� 29� 23� 19� 12� 8� 119�

�
Again,�those�who�were�not� in�paid�employment�included�house�
wives,� students� and� retirees,� while� the� unemployed� category� in�
cludes�the�nine�complainants�who�were�working�as�prostitutes�at�
the�time�of�the�incident.�There�was�insufficient�information�on�file�
to�categorise�nine�complainants.�The�unemployed�and�those�who�
were� not� in� receipt� of� remuneration� account� for� nearly� half� the�
complainants.�Those�employed�as�waitresses,�barmaids�and�shop�
assistants� made� up� the� biggest� group� among� the� complainants�
who�were�in�paid�employment.�

The�Defendants�

Information�about�the�defendants�came�primarily�from�statements�
given�to�the�Garda�Síochána�and�were�included�in�the�Books�of�Evi�
dence� and,� for� those� who� were� convicted� or� who� pleaded� guilty,�
from�pre�sentence�reports�prepared�by�the�Probation�Service.�
�
Gender.� It� is� theoretically� possible� for� a� woman� to� be� charged�
with�the�commission�of�rape�in�two�ways.�First,�a�woman�can�be�
charged�as�a�principal�offender�with�committing�rape�under�sec�
tion� 4,� or� second,� as� a� secondary� offender� who� aided,� abetted,�
counselled� or� procured� the� commission� of� a� rape� offence.� In� the�
latter� case,� the� Criminal� Law� Act� 1997� provides� that� the� woman�
would�be� liable� to�be� indicted,� tried�and�punished�as�a�principal�
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offender.� In� practice,� however,� rape� remains� an� offence� that� is�
committed�almost�entirely�by�men,�and� in� this� sample�all�defen�
dants�were�male.�
�
Age.� The� terms� of� reference� for� this� project� were� not� limited� to�
cases�in�which�defendants�had�reached�their�majority,�so�cases�in�
which�the�defendant�was�still�legally�a�child�were�included.�Of�the�
188� defendants� in� the� sample,� information� was� available� on� the�
ages�of�181�of�them,�or�just�over�96�per�cent.�Table�6.6�sets�out�the�
defendants’�age�range.�

Table�6.6:�Defendants’�Ages�

Minimum� 15�

Maximum� 63�

Median� 27�

Mean� 28.06�

�
The� age�spread� among� defendants� was� somewhat� wider� than�
among�the�complainants,�as�Table�6.7�shows.�

Table�6.7:�Age�Bands�of�the�Defendants�

Ages� Number� %�(of�those�known)�

<18� 11� 6.08�

18�20� 25� 13.81�

21�30� 82� 45.31�

31�40� 48� 26.52�

41�50� 12� 6.63�

51�60� 2� 1.10�

61�70� 1� 0.55�

� 181� 100�

�
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Some�85�per�cent�of�the�defendants�were�aged�between�18�and�40�
when�the�alleged�offence�occurred,�with�those�aged�21�to�30�mak�
ing�up�the�largest�single�group.��
�
Occupation.�Occupational�information�was�available�in�respect�of�
117�of�the�188�defendants�in�the�sample,�or� just�over�62�per�cent.�
Table�6.8�sets�out�the�employment�status�of�those�117�defendants.�

Table�6.8:�Defendants’�Employment�Status�

� 2000� 2001� 2002� 2003� 2004� 2005� Total�

Employed�(Profes�
sional/Skilled)�

2� 7� 10� 2� 2� 2� 25�

Employed�(Manual/�
Unskilled)�

21� 14� 5� 7� 3� 3� 53�

Not�in�Paid���������������
Employment�

0� 0� 1� 0� 6� 1� 8�

Unemployed� 1� 3� 1� 5� 1� 3� 14�

Unclear/������������������
Insufficient�Info.�

5� 5� 4� 1� 2� 0� 17�

Total� 29� 29� 21� 15� 14� 9� 117�

�
Two�thirds� of� the� people� in� the� sample� charged� with� rape� were�
employed,� with� the� great� majority� of� them� being� employed� in� a�
manual�capacity.�Only�one�in�every�five�had�a�job�that�requires�an�
externally� validated� training� programme� or� qualification,� as�
needed�to�fit�the�professional�or�skilled�category.�

Table�6.9�shows�the�breakdown�of�defendants�by�occupation,�
which�is�again�based�on�the�NACE�Rev.1�system�used�by�the�Cen�
tral�Statistics�Office.�

Most� of� the� defendants� in� the� sample� about� whom� occupa�
tional�information�was�available�were�employed.�Many�were�em�
ployed�on�a�fairly�casual�basis� in�the�construction�industry,�with�
others�being�employed�as�waiters,�barmen�and�warehouse�opera�
tives.�

�
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Table�6.9:�Defendants’�Employment,�by�Industry�

� 2000� 2001� 2002� 2003� 2004� 2005� Total�

Agriculture,�����������������
Forestry�&�Fishing�

2� 1� 0� 0� 0� 0� 3�

Other�Production�
Industries�

3� 3� 0� 2� 0� 0� 8�

Construction� 3� 5� 8� 2� 2� 4� 24�

Wholesale�&�Retail�
Trade�

1� 3� 2� 0� 1� 0� 7�

Hotels�&����������������
Restaurants�

1� 3� 2� 2� 2� 0� 10�

Transport,�Storage�
&�Communication�

4� 3� 1� 2� 0� 0� 10�

Financial�&�Other�
Business�Services�

0� 0� 0� 0� 0� 0� 0�

Public�Administra�
tion�&�Defence�

1� 1� 2� 0� 0� 0� 4�

Education� 0� 0� 0� 0� 0� 0� 0�

Health� 1� 1� 0� 0� 0� 1� 3�

Other�Services� 6� 2� 0� 1� 0� 0� 9�

Unemployed� 1� 3� 1� 5� 1� 3� 14�

Not�in�Paid��������������
Employment�

0� 0� 1� 0� 6� 1� 8�

Unclear/�������������������
Insufficient�Info.�

6� 4� 4� 1� 2� 0� 17�

Total� 29� 29� 21� 15� 14� 9� 117�

�

Background.�Pre�sentence�reports�prepared�for� the�courts�by�the�
Probation� Service� contained� background� information� on� 70� de�
fendants.�It�needs�to�be�stressed�that�these�reports�were�prepared�
only� in� respect� of� defendants� who� had� either� pleaded� guilty� or�
had�been�convicted�by�a� jury.�Accordingly,�these�profiles�are�not�
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necessarily� representative� of� those� defendants� who� were� acquit�
ted�or�whose�trials�did�not�proceed.�

Figure�6.1�shows�the�principal�factors�identified�by�the�Proba�
tion�Service�in�the�backgrounds�of�the�70�defendants�(note�that�the�
numbers� exceed� 70� in� that� many� defendants� reported� multiple�
factors).�

Figure�6.1:�Defendants’�Background�Factors�

�
�
Nearly�three�quarters�of�these�defendants�reported�problems�with�
alcohol,�and�nearly�half�had�a�history�of�drug�abuse.�Over�a�quar�
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ter�had�left�school�early�and�more�than�one�in�eight�had�a�learning�
difficulty.� One�third� had� prior� convictions,� with� some� having�
multiple�prior�convictions.�The�offences�for�which�these�men�had�
been�convicted� ranged� from�road� traffic�offences,�drugs�offences�
and�larceny�to�violent�assaults,�sexual�assault�and�rape.��

The�Allegations�of�Rape�
The� Book� of� Evidence� forms� the� basis� of� the� prosecution’s� case�
against� a� person� charged� with� the� commission� of� a� criminal� of�
fence.�It�consists�of�the�all�the�witness�statements,�medical�and�fo�
rensic�reports,�notes�from�the�interview�with�the�defendant,�etc.�In�
this�sample,�there�was�a�Book�of�Evidence�on�172�of�the�173�rele�
vant�files.�The�material�contained�in�these�Books�provided�a�great�
deal�of�information�about�the�circumstances�of�the�incidents�com�
plained�of.�

Relationship�between�the�Complainant�and�the�Defendant�

Broadly,� there� were� three� categories:� family� relationship,� non�
family�relationship�and�no�prior� relationship.�Each�of� these�cate�
gories�was�then�broken�down�as�shown�in�Table�6.10.�

These�categories�are�based�upon�the�complainant’s�description�
of�the�relationship�set�out�in�her�statement�to�the�Gardaí.�The�cate�
gory�of�‘other’�is�used�to�cover�situations�in�which�the�complainant�
did�not�appear� to�have� any�prior� relationship�with� the�defendant�
but�we�could�not�be�certain.�Thus,� in�one�case,� the�defendant�and�
the�complainant�both�worked�for�the�same�company;�it�was�unclear�
from� the� materials� to� hand� whether� there� they� had� ever� actually�
met�prior� to� the� incident.�Further,� the�category�of� ‘other’� includes�
two�cases�in�which�the�defendant�was�the�complainant’s�pimp.��

Nearly� three�quarters� of� complainants� reported� being� raped�
by�someone�with�whom�they�had�a�prior�relationship�of�some�de�
scription.�The�largest�single�category�is�that�of�‘acquaintance’�(i.e.,�
persons� the� complainant� had� known� prior� to� the� incident)� fol�
lowed�by�‘just�met’�(i.e.,�met�within�the�24�hour�period�prior�to�the�
incident).�In�terms�of�family�relationships,�more�than�one�in�eight�
complainants� alleged� being� raped� by� a� husband,� partner� or� ex�
partner.��
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Table�6.10:�Relationship�between�Defendants�and�Complainants�

� Number� %�

Family�Relationship�

Husband� 3� 1.65�

Partner� 13� 7.14�

Ex�Partner� 9� 4.95�

Family�–�Other�� 5� 2.75�

Total� 30� 16.49�

Non�Family�Relationship�

Friend� 9� 4.95�

Family�Friend� 2� 1.10�

Neighbour� 7� 3.85�

Acquaintance� 47� 25.82�

Just�Met� 39� 21.43�

Total� 104� 57.15�

No�Personal�Relationship�

Stranger� 32� 17.58�

Other� 16� 8.79�

Total� 48� 26.37�

�

Location�of�the�Incident�

Information�on�the�location�of�181�of�the�incidents�complained�of�
was� collected� (where� a� complainant� alleged� more� than� one� inci�
dent� and� the� location� for� each� incident� was� specified,� each� inci�
dent�was�counted�separately).�

Nearly� three�quarters� of� incidents� in� which� the� location� was�
specified�occurred�in�a�private�place�or�vehicle.�Over�one�third�of�
these�incidents�occurred�in�a�residence�occupied�by�the�complain�
ant,�the�defendant�or�both.�Only�just�over�one�quarter�took�place�
outdoors.�
�
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Table�6.11:�Locations�of�the�Rapes�

� Number� %�

In�a�Building�

Defendant’s�Residence� 36� 19.89�

Complainant’s�Residence� 36� 19.89�

Mutual�Residence� 10� 5.52�

Family�Residence� 1� 0.55�

Partner’s�Residence� 1� 0.55�

Residence�–�Other� 8� 4.42�

Rental�Accommodation� 12� 6.63�

Building/Structure� 6� 3.31�

Total� 110� 60.76�

In�a�Vehicle�

Defendant’s�Vehicle� 15� 8.29�

Complainant’s�Vehicle� 2� 1.10�

Taxi� 3� 1.66�

Other�Vehicle� 2� 1.10�

Total� 22� 12.15�

Outdoors�

Carpark� 5� 2.76�

Garden� 3� 1.66�

Public�Place� 41� 22.65�

Total� 49� 27.07�

�

Time�of�the�Incident�

Information�was�available�in�respect�of�155�incidents.�As�with�lo�
cation,�if�the�complainant�alleged�more�than�one�incident�and�in�
dicated�the�time�at�which�each�of�the�incidents�occurred,�each�in�
cident�was�counted�separately.�

Overwhelmingly,�rape� is�a�crime�committed�at�night:�only�27�
out�of�these�155�incidents�occurred�during�what�would�commonly�
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be�described�as�daylight�hours;�three�quarters�of�the�incidents,�by�
contrast,�occurred�between�midnight�and�6.00�am.�

Table�6.12:�Timings�of�the�Incidents�

� Number� %�

Midnight�–�3.00�am� 50� 30.26�

3.00�am�–�6.00�am� 67� 43.23�

6.00�am�–�9.00�am� 12� 7.74�

9.00�am�–�Noon� 3� 1.94�

Noon�–�3.00�pm� 4� 2.58�

3.00�pm�–�6.00�pm� 4� 2.58�

6.00�pm�–�9.00�pm� 4� 2.58�

9.00�pm�–�Midnight� 11� 7.10�

�

Consumption�of�Alcohol�and�Drugs�

A� total� of� 133� complainants� admitted� to� consuming� alcohol� im�
mediately�prior�to�the�incident.�Of�these,�100�female�complainants�
(75� per� cent)� and� 4� male� complainants� indicated� the� quantity� of�
alcohol� they� had� consumed� with� sufficient� specificity� to� allow� a�
calculation� of� their� standard� drinks� total� using� the� matrix� pro�
vided� by� www.drinkaware.ie.� A� ‘standard� drink’� is� a� standard�
ized�unit�that�equates�to�10�grams�of�pure�alcohol�and�allows�for�
equations� to� be� made� between� very� different� kinds� of� drinks�
(HSE,� 2008).� In� making� these� calculations,� the� complainant� was�
given�the�benefit�of�the�doubt:��

� If�the�complainant�indicated�that�he�or�she�had�consumed�five�
or�six�drinks,�the�lower�amount�was�counted;��

� If� the� complainant� gave� a� total� in� bottles� and� it� was� unclear�
whether� they� were� standard� or� large� bottles,� the� smaller� size�
was�counted;�and�
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� If� the�complainant�consumed�spirits�at�home,�each�drink�was�
equated� with� a� pub�measure� of� spirits� although� it� would� al�
most�certainly�have�been�more.�

�
Almost� certainly,� therefore,� the� figures� presented� below� are� un�
der�estimates�of�the�real�totals.�

Table� 6.13� shows� the� consumption� of� alcohol� in� standard�
drinks�of�the�100�female�complainants.�

Table�6.13:�Complainants’�Consumption�of�Alcohol,�in�Standard�Drinks�

Standard�Drinks� %�

0�1� 6�

2�6� 31�

7�10� 41�

11�20� 19�

21�30� 1�

31�40� 2�

�
Current�medical�advice�is�for�women�to�limit�their�intake�of�alco�
hol�to�14�standard�drinks�per�week,�and�for�men�to�limit�their�con�
sumption�to�21�standard�drinks�per�week,�and�for�both�to�spread�
their� consumption� out� rather� than� engage� in� binge� drinking�
(Health� Service� Executive,� 2008:� 3).� The� consumption� of� seven�
units�or�more�on�a�single�occasion�constitutes�a�binge.�On�that�ba�
sis,�nearly�two�thirds�of�complainants�had�engaged�in�what�is�of�
ficially� classified�as�binge�drinking�prior� to� the� incident� in�ques�
tion.� Virtually� all� had� consumed� more� alcohol� in� a� single� sitting�
than� would� be� advisable� medically.� As� for� the� four� male� com�
plainants,� three� had� consumed� between� seven� and� ten� standard�
drinks� and� the� fourth� had� consumed� in� excess� of� 30� standard�
drinks.� Thus� most� complainants� were� inebriated� when� the� inci�
dent�occurred.�

Among� the� defendants,� 142� admitted� to� consuming� alcohol�
prior�to�the�incident.�Of�these,�65�(46�per�cent)�indicated�the�quan�
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tity� of� alcohol� they� had� consumed� with� sufficient� specificity� to�
allow�for�a�calculation�similar�to�that�made�with�the�complainants.�

Thus,� almost� 88� per� cent� of� those� defendants� whose� alcohol�
consumption� could� be� calculated� had� engaged� in� binge�
drinking.� Further,� 17�defendants�whose� consumption� could� not�
be� calculated� admitted� to� being� drunk� at� the� time� the� incident�
occurred.�

Table�6.14:�Defendants’�Consumption�of�Alcohol,�in�Standard�Drinks�

Standard�Drinks� Number� %�

<3� 0� 0.00�

3�6� 8� 12.31�

7�10� 13� 20.00�

11�20� 33� 50.77�

21�30� 8� 12.31�

31�40� 3� 4.62�

�
In�terms�of�drug�use,�some�15�per�cent�of�complainants�and�12�per�
cent� of� defendants� admitted� to� consuming� illegal� drugs� prior� to�
the� incident� in� question,� and� in� both� cases,� the� overwhelming�
drug�of�choice�(excluding�alcohol)�was�cannabis�or�marijuana.�

Impact�of�the�Rape�

A�large�amount�of�information�was�available�in�respect�of�the�im�
pact�of�the�rape�on�the�complainant�both�from�the�medical�reports�
prepared� for� the� prosecution,� and� also� from� the� Victim� Impact�
Reports�prepared�in�connection�with�the�sentencing�process.�The�
medical� reports� were� generally� included� as� part� of� the� Book� of�
Evidence,�although�occasionally�they�were�submitted�under�a�No�
tice�of�Additional�Evidence.�There�were�medical�reports�in�respect�
of�155�complainants.�Of�the�remainder,�it�is�likely�that�no�medical�
report�was�obtained�due�to�delays�in�making�a�report�to�the�Gar�
daí�–�six�had�made�a�complaint�only�after� two�days�had�elapsed�
and�a�further�nine�had�taken�even�longer.�This�is�not�intended�as�a�
criticism�of� the�complainants�but�simply�a�statement�of� fact.�The�
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longer� the�delay� in�making�a�complaint� the�more� likely� it� is� that�
any� injuries� occurring� would� have� healed;� a� medical� report� in�
such�circumstances�would�have�been�superfluous.�

A�total�of�108�complainants�reported�sustaining�physical�inju�
ries,� or� some� 70� per� cent� of� complainants� about� whom� medical�
reports�were�prepared.�The�following�table�sets�out�the�most�com�
mon�injuries�(note�that�the�totals�exceed�100�per�cent�as�complain�
ants�often�reported�more�than�one�injury).��

Table�6.15:�Physical�Injuries�Reported�by�Complainants�

Injury� No.� %�of�108�

General�Bruising� 80� 74.07�

Facial�Bruising/Swelling/Cuts� 41� 37.96�

Scratching� 35� 32.41�

Vaginal�Injury,�Including�Lacerations�and�Bleeding� 35� 32.41�

Tenderness� 12� 11.11�

Anal�Injury,�Including�Lacerations�and�Bleeding� 10� 9.26�

Pressure�Marks� 10� 9.26�

Bite�Marks� 7� 6.48�

Broken�Bones� 4� 3.70�

Knife/Stab�Wounds� 3� 2.78�

Strangulation�Marks� 3� 2.78�

Tooth�Injuries� 3� 2.78�

Other� 10� 9.26�

�
Typically,� where� physical� injuries� are� reported,� they� tend� to� be�
relatively�minor�in�nature,�although�some�(such�as�vaginal�or�anal�
bleeding)�would�no�doubt�be�highly�distressing.�Only�a�small�mi�
nority� of� complainants� reported� serious� injuries� such� as� broken�
bones,�strangulation�marks�and�knife�wounds.�

A� further� source� of� information� concerning� the� impact� of� the�
rape�is�the�Victim�Impact�Reports�prepared�for�the�court�in�connec�
tion� with� sentencing.� In� two� respects,� these� reports� are� a� better�
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source� of� information� than� the� medical� reports.� First,� medical� re�
ports� tend� to� focus� on� physical� injuries� with� little� mention� being�
made�of�psychological�issues,�and�therefore�tend�to�give�only�a�lim�
ited�view�of�the�impact�that�rape�has�on�the�victim.�Second,�as�the�
Victim�Impact�Report�is�prepared�in�connection�with�sentencing�for�
sexual�or�violent�crimes,�the�jury�must�have�been�satisfied�that�such�
a� crime� occurred.� There� were� 107� Victim� Impact� Reports� in� the�
sample,� made� in� respect� of� 92� complainants.� Typically,� these� re�
ports�were�made�by�a�psychologist,�the�Garda�Síochána,�Rape�Cri�
sis�Centre�Counsellors�or�by�the�complainant�themselves.�

Table�6.16:�Authorship�of�Victim�Impact�Statements�

Prepared�By� Number� %�

Psychologist� 47� 43.93�

An�Garda�Síochána� 19� 17.76�

Complainant� 15� 14.02�

Rape�Crisis�Centre� 12� 11.21�

Other� 14� 13.08�

�
Table� 6.17� sets� out� the� frequency� with� which� each� of� a� specified�
kind�of�issue�was�mentioned�by�each�of�the�groups�of�authors�of�
Victim�Impact�Reports.�

While�physical� injuries�were�the�focus�of�the�medical�reports,�
such� injuries� are� mentioned� in� only� 34� of� the� Victim� Impact� Re�
ports,�or�less�than�one�third.�Psychologists�mention�physical�inju�
ries�only�13�per�cent�of�the�time,�but� it�may�be�that�they�concen�
trate�deliberately�on�psychological�issues.�Significantly,�only�six�of�
the�15�Reports�prepared�by� the� complainant�mentioned�physical�
injuries,� indicating� that� such� injuries� are� not� the� complainant’s�
primary� concern.� By� contrast,� psychological� concerns� are� men�
tioned�in�all�but�two�of�the�Victim�Impact�Reports.�Further,�issues�
of� trust� arose� in� 13� out� of� the� 15� Reports� prepared� by� the� com�
plainant,�14�out�of�the�19�prepared�by�the�Gardaí�and�10�out�of�the�
12� prepared� by� the� Rape� Crisis� Centres.� Problems� at� work� also�
arise�in�a�significant�number�of�Victim�Impact�Reports.��
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It�might�also�be�noted,�finally,�that�a�handful�of�complainants�re�
ported� in� the� Victim� Impact� Reports� that� some� positive� changes�
came� out� of� their� experiences.� At� first� sight,� it� seems� odd� that�
anyone�would�associate�something�positive�with�a�rape,�but�such�
a� traumatic� event� can� be� a� catalyst� for� positive� changes� being�
made�in�a�person’s�life.�In�some�cases,�the�changes�were�positive�
by� any� standard:� a� couple� of� drug�addicted� complainants� who�
engaged�in�prostitution�to�help�pay�for�their�addiction,�for�exam�
ple,�reported�that�they�had�sought�help�for�their�addiction�and�no�
longer�engaged�in�prostitution.�It�is�less�clear�whether�some�other�
changes,� such� as� finding� religion� and� engaging� in� missionary�
work�or�learning�marital�arts�for�self�defence�are�entirely�positive,�
but� we� have� included� them� as� positive� changes� in� that� they� in�
volve�a�degree�of�self�empowerment.�

The�Legal�Process�
An�examination�of�the�trial�court�records�provided�an�opportunity�
to�review�the�operation�of�aspects�of�the�legal�process�as�it�applies�
to�rape.�

Investigation�

The�Garda�Síochána�is�responsible�for�the�investigation�of�all�alle�
gations�of�rape.�They�will�take�a�detailed�statement�from�the�com�
plainant�and�will�usually�arrange�for�her�to�be�medically�and�for�
ensically� examined.� They� will� also� interview� any� potential� wit�
nesses�and�visit�the�scene�of�the�alleged�rape.�They�will�search�for�
the� person� either� named� or� described� by� the� complainant� as� the�
person�responsible.�Once�they�have�located�this�person,�they�will�
usually�exercise�their�powers�of�arrest�and�bring�him�to�the�Garda�
Station� where� he� will� be� detained� for� questioning.� Copies� of� all�
statements� will� be� made� available� by� the� Gardaí� to� members� of�
the� Directing� Division� of� the� Office� of� the� Director� of� Public�
Prosecutions,�who�will�decide�whether�or�not�to�prosecute�the�de�
fendant.� The� Gardaí� will� also� be� responsible� for� conducting� any�
follow�up� enquiries� needed� by� the� DPP.� If� a� prosecution� is� di�
rected,� a� Book� of� Evidence� will� be� produced� containing� all� the�
witness�statements,�the�medical�and�forensic�reports,�details�of�the�
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Garda� interview�with� the�defendant,� and�any�other�piece�of� evi�
dence� upon� which� the� prosecution� might� rely.� Very� often,� the�
Book�of�Evidence�will�be�supplemented�by� further�evidence�dis�
closed�by�a�Notice�of�Additional�Evidence.�

Of� the� 173� files� in� the� sample,� 172� contained� a� Book� of� Evi�
dence.�The�number�of�statements�on�these�Books�of�Evidence�var�
ied�between�6�and�91,�with�a�median�number�of�23�and�an�average�
number� of� 24.24.� Each� Book� of� Evidence� contained� a� number� of�
statements� from� members� of� the� Garda� Síochána,� ranging� from�
two�to�55,�with�a�median�number�of�12.5�and�an�average�number�
of�13.71.�This�might�sound�like�a�lot�of�Garda�statements,�but�it�is�
important� to� remember� that� statements� will� be� taken� not� only�
from�the�investigating�Gardaí�but�also�from�any�member�who�has�
any� contact� with� the� defendant.� This� is� important� in� order� to�
document� arrest� and� detention� periods� and� the� conditions� in�
which� the� defendant� was� detained,� all� of� which� are� subject� to�
statutory� rules,� a� breach� of� which� might� render� evidence� and�
statements�inadmissible.��

All�but�one�of� the�Books�of�Evidence�contained�a�copy�of� the�
complainant’s� statements� –� in� 27� files,� the� complainant� made� at�
least�one�supplemental�statement.�These�statements�in�total�varied�
in�length�from�one�page�to�31.5�pages,�with�a�median�number�of�
5.5� pages� and� an� average� number� of� 13.71� pages.� A� statement�
from�the�defendant�was�included�in�96�Books�of�Evidence,�and�in�
9� of� them� the� file� contained� a� supplemental� statement.� In� 81� of�
these�96�statements�the�defendant�admitted�to�engaging�in�sexual�
activity�but�admitted�to�rape�in�only�34.�

There�was�evidence�that�DNA�tests�were�sought�in�145�cases,�
or� 83.82� per� cent� of� the� total� number� of� cases.� By� coincidence,�
there�was�evidence�of�a�Sex�Offences�Kit�being�used�in�145�cases�
as�well.�A�Sex�Offences�Kit�is�a�standardised�set�of�materials�that�
can�be�used�to�collect�samples�for�forensic�examination�tests�from�
a�person�who�makes�an�allegation�of�a�sexual�offence.�Which�par�
ticular�elements�of�the�kit�will�be�used�in�a�particular�case�will�ob�
viously� depend� upon� the� precise� allegations� being� made.� Figure�
6.2�sets�out�the�forensic�tests�done�in�the�cases�in�this�sample.�
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Swabs� of� some� description� (i.e.,� oral,� cervical,� rectal,� etc.)� are�
the�most�common�forensic�test�conducted,�appearing�in�more�than�
80�per�cent�of�the�cases.�Tests�on�blood�and�hair�are�also�common,�
as�are�tests�on�articles�of�clothing�taken�from�the�complainant,�the�
defendant�or�the�scene.�

Figure�6.2:�Forensic�Tests�Conducted�in�Rape�Cases�

�
In�90�files,�the�Book�of�Evidence�was�supplemented�by�at�least�one�
Notice�of�Additional�Evidence,�although�the�maximum�number�of�
such� Notices� was� eight� and� the� median� number� was� two.� This�
suggests�that�the�prosecutorial�authorities�do�not�necessarily�wait�
until�all� the�evidence�has�been�collected�before�initiating�a�prose�
cution;� instead,�a�prosecution�will�be� initiated�once�sufficient� evi�
dence�has�been�collected�and�the�remainder�of�the�evidence�can�be�
collected�in�the�run�up�to�trial.�

Bail�

Bail� ‘can�be�defined�as�the�release�of�a�person�from�custody�sub�
ject�to�an�undertaking�to�surrender�to�custody�at�a�court�or�Garda�
station�at�an�appointed� time� in� the� future’� (Walsh,�2002:�491).� In�
essence,�bail�is�a�mechanism�that�allows�for�two�competing�inter�
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ests�to�be�balanced.�On�the�one�hand,�the�person�charged�with�the�
commission�of�an�offence�is�presumptively�innocent�and�has�a�le�
gitimate� interest� in�his�own� liberty.�On� the�other�hand,� the�State�
has� a� legitimate� interest� in� ensuring� that� those� charged� with� the�
commission�of�offences�face�trial�on�those�charges.�The�provision�
of� bail� allows� a� person� charged� with� an� offence� to� be� released�
from�custody�subject�to�certain�conditions.�Anyone�charged�with�
rape�may�seek�bail�from�the�District�Court,�whose�decision�can�be�
appealed�to�the�High�Court.�There� is�a�presumption�in�favour�of�
granting�bail�that�flows�from�the�presumption�of�innocence;�con�
sequently,�there�needs�to�be�a�good�reason�not�to�grant�bail.�A�re�
fusal�of�bail�can�only�be�justified�on�one�of�three�grounds:�that�the�
defendant� will� not� turn� up� for� trial,� that� he� will� try� to� interfere�
with� witnesses,� evidence� or� jurors� (People� (Attorney� General)� v.�
O’Callaghan�(1966)),�or�that�the�defendant�has�been�charged�with�a�
serious�offence�and�refusal�of�bail�is�reasonably�considered�neces�
sary�to�prevent�the�commission�of�another�serious�offence�(section�
2(1),�Bail�Act�1997).�

The�primary�condition�imposed�on�a�defendant�seeking�bail�is�
that� a� sum� of� money� will� be� forfeit� if� he� absconds.� Usually,� the�
defendant�will�be�liable�for�this�money�through�entering�a�recog�
nizance,� but� sometimes� a� defendant� will� have� to� find� an� inde�
pendent�surety,�either�instead�of�or�in�addition�to�a�recognizance,�
to�accept�a�similar�liability.�The�law�does�not�specify�the�amount�
of�bail,�but�the�amount�required�must�not�be�set�so�high�as�to�con�
stitute� an� effective� denial� of� bail� (People� (Attorney� General)� v.�
O’Callaghan,�1966).�The�court�may�also�impose�any�further�condi�
tions�it�deems�reasonable�in�the�circumstances�of�the�case.�Section�
6� of� the� Bail� Act� 1997,� as� amended� by� section� 9� of� the� Criminal�
Justice� Act� 2007,� imposes� the� conditions� that� those� admitted� to�
bail� agree� to� turn� up� at� the� end� of� the� remand� period� and� that�
they�commit�no�further�offences�while�on�bail.�Additionally,�sec�
tion�1A�of�the�1997�Act,�inserted�by�section�6�of�the�2007�Act�now�
requires� all� applicants� for� bail� to� provide� to� the� court� a� detailed�
statement�setting�out�any�previous�convictions,�whether�any�prior�
applications� for� bail� have� been� refused� and� whether� any� of� the�
defendant’s� prior� offences� were� committed� while� on� bail.� Other�
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conditions,� such� as� signing� on� at� a� specified� Garda� Station� or�
avoiding�certain�specified�places,�may�be�added�if�the�court�thinks�
they�are�required.�An�arrest�warrant�can�be�issued�on�the�applica�
tion�of�a�member�of�the�Gardaí�for�a�breach�of�any�conditions�im�
posed:�Bail�Act,�1997,� section�9.�Provision�has�also�been�made� in�
the�Criminal�Justice�Act�2007�(section�11)�for�the�electronic�tagging�
of�certain�defendants�admitted�to�bail,�although�this�provision�has�
not�yet�been�brought�into�force.�

Of�the�188�defendants�in�the�sample,�144�(76.6�per�cent)�were�
admitted� to� bail� at� some� point� during� the� process.� The� over�
whelming� majority� of� these� defendants� (137)� were� admitted� to�
bail�by�the�District�Court.�Details�were�available�on�the�conditions�
attached� to� the�grants�of�bail� in� respect�of�142�of� the�defendants�
admitted�to�bail.��
�
Recognisances�and�Sureties.�All�defendants�admitted�to�bail�had�
to�enter�into�a�recognizance.�The�amounts�ranged�between�€4�and�
€76,184.28,� with� the� median� being� €500� and� the� mean� €1,486.28.�
Note� that� all� bail� recognisances� entered� into� prior� to� 2002� were�
converted� into�Euros�using� the�standard�exchange�rate�of� IR£1�=�
€1.27.� The� following� table� sets� out� the� distribution� of� the� bail�
amounts.�

Table�6.18:�Levels�of�Bail�

Amounts� Number� %�

<€10� 3� 2�

<€100� 16� 11�

<€1,000� 69� 49�

<€10,000� 52� 37�

>€10,000� 2� 1�

Total� 142� 100�

�

It�has�already�been�noted�that�the�majority�of�those�charged�with�
rape�were�from�lower�socio�economic�backgrounds,�and�this�find�
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ing�is�reinforced�by�the�amounts�of�money�set�for�bail.�The�Central�
Statistics� Office� reports� that� in� 2006� the� average� industrial� earn�
ings�were�€575.21�per�week�or�€2,300.84�per�month.*�In�this�sam�
ple�of�defendants,�130�out�of�142,�or�91�per�cent,�entered�into�rec�
ognisances�for�less�than�the�monthly�average�industrial�wage.�

A� total� of� 77� defendants� were� required� to� find� independent�
sureties,�and�7�defendants�had�to�find�two�sureties.�The�amounts�
required�from�the�sureties�ranged�between�€200�and�€30,000,�with�
a� median� of� €3,000� and� a� mean� of� €4,370.23.� As� with� recogni�
sances,�surety�values�offered�prior�to�2002�were�converted�to�Eu�
ros�using� the�standard�exchange�rate.�The� following� table�shows�
the�distribution�of�surety�amounts.�

Table�6.19:�Levels�of�Sureties�

Amounts� Numbers� %�

<€1,000� 13� 17�

<€10,000� 59� 77�

>€10,000� 5� 6�

Total� 77� 100�

�

Further�Conditions.�A�total�of�112�defendants�(78�per�cent)�were�
made� subject� to� conditions� other� than� posting� a� recognisance� or�
finding� a� surety.� Figure� 6.3� shows� the� frequency� of� the� different�
kinds�of�conditions�imposed.�

The�condition� to�be�of�good�behaviour�was� the�most�common�
condition,�and�it�along�with�the�condition�to�commit�no�further�of�
fences� were� statutory� conditions� imposed� by� the� Bail� Act� 1997� as�
originally�enacted�and�should�therefore�have�applied�in�all�cases.�It�
may�be�that�the�District�Courts�did�not�specifically�note�these�con�
ditions� on� the� documentation� seeing� as� they� applied� anyway� by�
operation� of� law.� Alternatively,� it� may� be� that� there� was� other�
documentation�that�was�not�included�in�the�trial�court�records.�

������������������������������������������������������
*�The�figure�for�the�average�industrial�weekly�wage�is�set�out�on�the�Central�Sta�
tistics�Office’s�website�at�www.cso.ie,�and�was�last�accessed�on�5�August�2009.�
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The�second�most�common�condition�was�to�require�the�defen�
dant� to�sign�on�at�a�specified�Garda�Station.�The� frequency�with�
which�the�defendant�had�to�sign�on�varied�according�to�the�case:�
10�defendants�had�only�to�sign�on�once�per�week,�29�had�to�sign�
on�once�every�day�and�14�had�to�sign�on�twice�per�day.�Other�spe�
cific� conditions� imposed� included� being�barred� from�all� licensed�
premises� in� the� State,� abstaining� from� all� alcoholic� drink,� and�
keeping�the�Gardaí�informed�of�changes�of�address.�

Figure�6.3:�Bail�Conditions��

�
It�is�possible�for�these�conditions�to�be�varied�at�the�request�of�the�
defendant.�Thus,� in�one�case,� the�defendant�had�been�ordered�to�
surrender�his�passport�and�to�refrain�from�seeking�a�new�one.�The�
court� ordered,� however,� that� his� passport� be� returned� to� the� de�
fendant�specifically�so�that�he�could�join�his�family�on�a�two�week�
foreign�holiday.�The�defendant�subsequently�returned�to�Ireland,�
stood�trial�and�was�convicted.�
�
Absconding.�Eight�of�the�defendants�admitted�to�bail�absconded�
at�some�point�during�the�process.�This� figure�represents�4.26�per�
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cent�of�all�defendants�in�our�sample�and�5.63�per�cent�of�all�defen�
dants�admitted�to�bail.�To�put�it�another�way,�almost�95�per�cent�
of� those�admitted� to�bail� eventually�stood� trial.�Five�of� the�eight�
absconded�before� their� trial*� and� the� remaining� three� absconded�
after� they� had� been� convicted� but� before� sentence� had� been� im�
posed.� These� eight� absconders� were� made� the� subjects� of� bench�
warrants�for�their�arrest�and,�under�the�terms�of�the�Criminal�Jus�
tice�Act�1984�(section�13),�they�may�be�prosecuted�summarily�for�
the�offence�of�failing�to�surrender�to�bail.�

Legal�Aid�

In�State�(Healy)�v.�Donoghue�(1976),�the�Supreme�Court�accepted�that�
a� person� charged� with� an� offence� had� a� right� to� be� legally� repre�
sented,�and� that� such�a� person�should� receive� financial� assistance�
from�the�State�where�necessary�to�ensure�that�he�is�so�represented.�
A�free�legal�aid�scheme�was�introduced�in�Ireland�by�the�Criminal�
Justice�(Legal�Aid)�Act�1962�and�implemented�by�the�Criminal�Jus�
tice� (Legal� Aid)� Regulations,� 1965.� This� scheme� ‘is� based� on� the�
principle�of�enabling�the�defendant� to�use�public� funds� to�engage�
the� services� of� a� professional� lawyer� to� conduct� his� defence� and�
represent� his� interest� in� the� criminal� proceedings� against� him’�
(Walsh,�2002:�para.11�07).�To�qualify�for�legal�aid�at�a�rape�trial�the�
defendant�must�make�an�application�that�satisfies�three�criteria:�

1. He�has�been�sent�forward�for�trial�on�indictment;�

2. His�means�are�insufficient�to�enable�him�to�retain�legal�repre�
sentation;�and�

3. It�is�in�the�interests�of�justice�that�the�defendant�have�legal�aid�
in�the�preparation�and�conduct�of�his�defence,�given�the�seri�
ousness�of�the�charge.�

�
Documentation�available�on�the�trial�court�records�shows�that�le�
gal�aid�was�granted�by�the�District�Courts�to�178�defendants�out�of�
������������������������������������������������������
*� One� of� these� five� defendants� was� subsequently� caught� and� brought� to� trial,�
where�he�was�acquitted�on�a�charge�of� rape�and�another� charge�of� rape�under�
section�4.�
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188,�or�some�95�per�cent.�This�is�not�surprising�given�the�serious�
ness�of�a�rape�charge�and�the�fact�that�the�majority�of�rape�defen�
dants�are�from�a� lower�socioeconomic�background.�We�were�un�
able�to�determine�the�cost�to�the�State�of�this�level�of�free�legal�aid,�
although� it� is� worth� noting� that� the� Criminal� Legal� Aid� Review�
Committee� (1999:32)� found� that� the� cost� of� the� Irish� legal� aid�
scheme�in�1998�was�considerably�less�than�comparable�schemes�in�
other�common�law�jurisdictions�and�allowed�for�a�greater�degree�
of�representation�and�choice.�

Two�other�legal�aid�schemes�operated�by�the�Legal�Aid�Board�
might�also�be�mentioned�here�for�the�sake�of�completeness.�Com�
plainants�in�rape�cases�are�entitled�to�seek�legal�aid�in�order�to�ob�
tain�legal�advice�in�connection�with�the�prosecution�of�their�com�
plaints.�This� scheme,� introduced�by� section�26�of� the�Civil� Legal�
Aid�Act�1995,�was�subject� to� financial�eligibility�criteria�until� the�
enactment�of�the�Civil�Law�(Miscellaneous�Provisions)�Act,�2008,�
section�78�of�which�effectively� removed� those�criteria.�The�Legal�
Aid�Board�was�unable�to�inform�us�of�the�number�of�applications�
made� under� this� provision.*� Second,� the� Legal� Aid� Board� is� re�
sponsible� for� the� administration� of� the� separate� representation�
scheme�introduced�by�section�4A�of�the�Criminal�Law�(Rape)�Act�
1981,�as�inserted�by�section�34�of�the�Sex�Offenders�Act,�2001.�This�
scheme�will�be�discussed�more�fully�later�on.�

Juries�

Rape�is�one�of�the�few�offences�reserved�for�trial�before�the�Cen�
tral� Criminal� Court.� As� a� result,� all� rape� cases� will� be� heard� be�
fore,� and� the� decision� on� the� defendant’s� innocence� or� guilt� will�
be�made�by,�a�jury.�The�jury�is�a�group�of�citizens,�usually�twelve,�
drawn�randomly� from�the�community.�Since� the�Supreme�Court�
decision�in�Attorney�General�v.�de�Burca�(1976)�and�the�subsequent�
enactment�of�the�Juries�Act�1976,�male�and�female�citizens�have�an�
equal�right�to�serve�as�jurors�once�they�reach�the�age�of�18.�There�
is�no� longer�any�upper�age�beyond�which�a�citizen�cannot� serve�

������������������������������������������������������
*�In�correspondence�with�the�lead�author�dated�6�July�2009,�a�copy�of�which�has�
been�retained�on�file.�
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(section�6�of�the�Juries�Act�1976,�as�amended�by�section�54�of�the�
Civil� Law� (Miscellaneous� Provisions)� Act� 2008).� The� principle� of�
random� selection� of� jurors� is� subject� to� two� qualifications.� First,�
the� 1976� Act� contains� an� extensive� list� of� persons� who� are� dis�
qualified,�ineligible�or�exempt�from�service.�So,�a�person�who�has�
been�convicted�of�the�commission�of�a�serious�offence�is�disquali�
fied;� the� President,� all� those� involved� in� the� judicial� system,� the�
defence�forces�and�illiterates�and�those�with�an�enduring�impair�
ment�that�makes�jury�service�impractical�are�ineligible;�while�poli�
ticians,� local� government� officials,� priests� and� those� in� Holy� or�
ders�and�most�professionals�are�exempted�from�service�as�of�right.�
Additionally,�anyone�else�who�is�summoned�may�seek�an�exemp�
tion�on�the�grounds�of�hardship.�As�a�result,�it�has�been�suggested�
by� the� Director� of� Public� Prosecutions� that� juries� as� empanelled�
are� likely� to� contain� fewer� middle� class� and� employed� persons�
than�the�population�as�a�whole�(Hamilton,�2003:�para.35).��

Second,� both� the� prosecution� and� the� defence� have� extensive�
rights� of� challenge� against� potential� jurors.� Both� sides� may� chal�
lenge�any�number�of�potential�jurors�if�they�can�show�good�cause,�
and�both� sides�also�have�up� to� seven�peremptory�challenges� (i.e.,�
challenges�exercisable�without�any�cause)�that�can�be�used�at�their�
own� discretion.� In� the� United� Kingdom,� the� right� of� peremptory�
challenge�has�been�abolished�altogether.�In�the�United�States,�sev�
eral�restrictions�have�been�placed�upon�the�use�of�these�peremptory�
challenges;� in� particular,� they� cannot� be� used� on� the� grounds� of�
gender�(J.E.B.�v.�Alabama�(1994))�or�race�(Batson�v.�Kentucky�(1976)).�
No�such�restrictions�have�as�yet�been�imported�into�Irish�law.�

At� the� end� of� the� trial,� the� judge� will� charge� the� jury� by� ex�
plaining�to�them�the�issues�in�the�case�and�the�relevant�law,�and�
by�reviewing�the�evidence.�The�jury�will�then�retire�to�consider�its�
verdict.� Jury�deliberations�are�entirely�secret,�and�jurors�may�not�
be�questioned�as�to�the�content�of�their�deliberations�(Walsh,�2002:�
para.19.52).� By� long� tradition,� the� jury� is� in� the� first� instance� re�
quired� to� come� to� a� unanimous� verdict,� but� section� 25� of� the�
Criminal�Justice�Act�1984�allows�a�trial�judge�to�accept�a�majority�
verdict�from�at�least�ten�jurors�providing�they�have�been�deliber�
ating� for�at� least� two�hours.�The� jury�may�decide� to�acquit�or� to�
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convict,�or�they�may�acquit�on�some�charges�and�convict�on�oth�
ers,� or� they� may� be� unable� to� come� to� a� decision� on� any� or� all�
charges.� In� the� event� of� an� acquittal,� the� decision� is� final.� If� the�
jury�decides�to�convict�the�defendant�on�at�least�some�charges,�the�
defendant�may�seek� leave� to�appeal� the�decision� to� the�Court�of�
Criminal�Appeal.�In�the�event�of�the�jury�being�unable�to�agree�on�
any�or�all�charges,�those�charges�may�be�re�tried�at�the�discretion�
of�the�Director�of�Public�Prosecutions.��

In�the�sample�of�files�in�this�study,�108�juries�were�empanelled�
in� 92� files.� There� were� no� details� of� three� of� those� juries,� so� the�
analysis� below� is� based� upon� 105� juries.� The� total� number� of� ju�
rors� involved�was�1,256:� in� four� juries,�one� juror�was�discharged�
for�reasons�that�were�unclear�from�the�files.�
�
Gender�Composition.�In�total,�there�were�741�male�jurors�and�515�
female� jurors,� or� 59� per� cent� and� 41� per� cent,� respectively.� This�
split� did� not� occur� evenly� through� the� juries,� in� that� a� male�
dominated�jury�was�by�far�the�most�likely�composition.�

Table�6.20:�Dominance�of�Juries,�by�Gender�

� Number� %�

Male�dominated�Juries� 67� 63.81�

Female�dominated�Juries� 18� 17.14�

Evenly�split�Juries� 20� 19.04�

�
Nevertheless,�male�dominance�of�the�juries�was�usually�not�over�
whelming�in�that�there�were�at�least�three�members�of�both�sexes�
on�most�juries.�

In�94�juries�out�of�101�(93�per�cent),�each�gender�was�represented�
by� at� least� three� members.� Interestingly,� women� never� achieved�
more� than� a� two�thirds� majority,� whereas� men� achieved� a� higher�
majority� in� 16� juries� (16�per� cent).� In� the� remaining� four� juries� for�
which� we� collected� details� but� which� contained� 11� members,� two�
contained�nine�men�and�two�women,�one�contained�seven�men�and�
four�women�and�one�contained�five�men�and�six�women.�
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Table�6.21:�Frequency�of�Male/Female�Breakdown�of�Juries�

Male�Female� Frequency� %�

12�0� 0� 0.00�

11�1� 2� 1.98�

10�2� 5� 4.95�

9�3� 11� 10.89�

8�4� 20� 19.80�

7�5� 26� 25.74�

6�6� 21� 20.79�

5�7� 8� 7.92�

4�8� 8� 7.92�

3�9� 0� 0.00�

2�10� 0� 0.00�

1�11� 0� 0.00�

0�12� 0� 0.00�

�
Occupational� Composition.� Given� the� categories� of� persons� ex�
cluded� or� exempted� from� jury� service� by� the� Juries� Act� 1976,� it�
seemed�reasonable�to�suppose�that�those�with�a�skilled�or�profes�
sional�occupation�would�be�under�represented�on�rape�juries.�The�
actual�jury�cards�with�the�jurors’�names�and�occupations�were�in�
cluded�on�the�files� in�respect�of�43� juries� involving�a�total�of�441�
jurors.�Table�6.22�shows�the�employment�levels�for�those�jurors.�

Table�6.22:�Employment�Levels�of�Jurors�

� Number� %�

Employed�(Professional/Skilled)� 104� 23.58�

Employed�(Manual/Unskilled)� 233� 52.83�

Not�in�Paid�Employment� 34� 7.71�

Unemployed� 13� 2.95�

Unclear� 57� 12.93�

Total� 441� 100�



The�Trial�Process� 289�

As� expected,� those� with� a� skilled� or� professional� occupation,� de�
fined�as�one�that�requires�an�externally�validated/accredited�course�
of� study� or� training,� made� up� less� than� one�quarter� of� all� jurors.�
Those�whose�occupations�were�unskilled�or�manual�constituted�the�
majority�of�jurors�(over�one�half).�Those�who�were�not�in�paid�em�
ployment�included�housewives,�students�and�retirees,�and�they�and�
the�unemployed�made�up�just�over�10�per�cent�of�all�jurors.�

Table� 6.23� shows� the� occupations� of� jurors� according� to� the�
NACE� Rev.1� system� of� occupational� classification� used� by� the�
Central�Statistics�Office�in�its�Quarterly�Household�Surveys.�

Table�6.23:�Employment�of�Jurors,�by�Industry�

� Number� %�

Agriculture,�Forestry�&�Fishing� 1� 0.23�

Other�Production�Industries� 31� 7.03�

Construction� 43� 9.75�

Wholesale�&�Retail�Trade� 46� 10.43�

Hotels�&�Restaurants� 16� 3.63�

Transport,�Storage�&�Communications� 28� 6.35�

Financial�&�Other�Business�Services� 90� 20.41�

Public�Administration�&�Defence� 23� 5.22�

Education�� 10� 2.27�

Health� 8� 1.81�

Other�Services� 41� 9.30�

Unemployed� 13� 2.95�

Not�in�Paid�Employment� 34� 7.71�

Unclear� 57� 12.93�

Total� 441� 100�

�
The� largest� industry� represented� on� the� juries� was� financial� and�
other�business�services,�almost�all�of�whose�representatives�were�
employed�in�clerical�roles.�A�similarly�unskilled�role�was�had�by�
most�of�those�employed�in�the�wholesale�and�retail�trades�which�
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made� up� the� next� most� represented� industry.� Indeed,� these� two�
industries�accounted�for�nearly�one�third�of�all�jurors.�
�
Jury� Foremen.� One� of� the� first� tasks� a� newly� empanelled� jury�
must�perform� is� to� select�one�of� their�number� to�act�as� foreman.�
Despite� the� gendered� nature� of� the� title,� the� position� is� open�
equally� to� male� and� to� female� jurors.� Formally,� the� foreman�
speaks� for� the� jury� when� giving� verdict� and� is� the� conduit� be�
tween�the�jury�and�the�judge.�The�foreman,�like�all�jurors,�has�only�
one�vote�and�is�therefore�no�more�powerful�than�any�other�juror.�
In�practice,�however,�as�the�foreman�chairs�the�deliberations�and�
decides�when�to�hold�votes,�he�or�she�is�in�a�position�to�influence�
the�deliberative�process.�

Gender� details� were� available� in� respect� of� 96� jury� foremen.�
Seventy�one�(73.96�per�cent)�were�male�and�twenty�five�(26.04�per�
cent)�were�female.�Thus�male�jurors�were�disproportionately�over�
represented�as�foremen,�accounting�for�less�than�two�thirds�of�ju�
rors�generally�but�making�up�almost�three�quarters�of�all�foremen.�
In�terms�of�occupation,�details�were�available�on�39�foremen.��

Table�6.24:�Employment�Status�of�Jury�Foremen�

� Number�

Employed�(Professional/Skilled)� 14�

Employed�(Manual/Unskilled)� 15�

Not�in�Paid�Employment� 1�

Unemployed� 0�

Unclear� 9�

Total� 39�

�
Those�with�a�professional�or�skilled�occupation�were�thus�dispro�
portionately� likely� to� be� chosen� as� foreman:� professional� and�
skilled� jurors� made� up� less� than� one�quarter� of� jurors� but� ac�
counted�for�nearly�half�of�all�foremen.�Table�6.25�shows�the�indus�
trial�classification�of�the�foremen.�
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Table�6.25:�Employment�of�Jury�Foremen,�by�Industry�

� Number�

Agriculture,�Forestry�&�Fishing� 0�

Other�Production�Industries� 0�

Construction� 6�

Wholesale�&�Retail�Trade� 4�

Hotels�&�Restaurants� 0�

Transport,�Storage�&�Communications� 1�

Financial�&�Other�Business�Services� 6�

Public�Administration�&�Defence� 4�

Education�� 1�

Health� 3�

Other�Services� 1�

Unemployed� 0�

Not�in�Paid�Employment� 1�

Unclear� 12�

Total� 39�

�
Deliberation�Periods.�There�are�no�minimum�or�maximum�delib�
eration�periods�set�by�the�law.�The�jury�is�free�to�deliberate�for�as�
long�as�they�wish,�although�in�practical�terms,�the�trial�judge�will�
have�to�call�a�halt�once�it�becomes�clear�to�him�or�her�that�the�jury�
is�unable�to�reach�a�verdict.�Information�on�the�deliberation�peri�
ods�was�available� in� respect�of�79� juries,�and� those�deliberations�
varied� between� 34� minutes� and� 1,345� minutes� (22� hours� and� 25�
minutes)�in�length.�The�median�deliberation�lasted�for�196.5�min�
utes� (3� hours� and� 16.5� minutes),� while� the� average� lasted� for�
233.91�minutes�(3�hours�and�51.91�minutes).�The�standard�devia�
tion� was� 180.10.� Table� 6.26� sets� out� the� cumulative� frequency� of�
deliberation�times.�
�
�
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Table�6.26:�Frequency�of�Deliberation�Times�

Deliberation�Times������� ��
(in�Minutes)�

Number�of�
Cases�

%�of�
Cases�

<30� 0� 0.00�

<60� 6� 7.59�

<90� 12� 15.19�

<120� 19� 24.05�

<150� 26� 32.91�

<180� 34� 43.04�

<210� 43� 54.43�

<240� 50� 63.29�

<270� 55� 69.62�

<300� 59� 74.68�

<330� 63� 79.75�

<360� 67� 84.81�

<390� 70� 88.61�

<420� 71� 89.87�

<450� 73� 92.41�

<480� 74� 93.67�

>480� 79� 100.00�

�
Over�half�of�the�deliberations�were�completed�within�three�and�a�
half� hours� and� almost� three�quarters� of� deliberations� were� com�
pleted�within�five�hours.�
�
Verdicts.�By�tradition,�juries�are�instructed�to�deliberate�until�they�
reach� a� unanimous� decision.� Unanimity� has� been� a� requirement�
since� the� mid�fourteenth� century� (Thayer,� 1898� (1999):� 86)� but�
during�the�twentieth�century,�the�unanimity�principle�came�under�
increasing� assault� and� many� jurisdictions� enacted� provisions� al�
lowing�for�majority�verdicts.�In�Ireland,�section�25�of�the�Criminal�
Justice�Act�1984�permits�a�trial� judge�to�accept�a�majority�verdict�
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of�at�least�10�jurors�providing�the�jury�has�been�deliberating�for�at�
least�two�hours.�This�measure�was�controversial�(Casey,�1996),�but�
in� O’Callaghan� v.� Attorney� General� (1993:� 25),� the� Supreme� Court�
accepted�the�constitutionality�of�the�provision,�noting�that�a�num�
ber�of�advantages�accrued:�

Majority� verdicts� such� as� are� permitted� in� the� impugned�
legislation�may�rebound�to�the�advantage�of�the�accused�as�
well�as�to�the�prosecution�on�occasion;�the�chances�of�a�dis�
agreement�are�reduced�and�the�aim�of�the�zealot�who�glo�
ries� in� dissent� and� who� may� make� his� or� her� way� onto� a�
jury� from� time� to� time� is� defeated.� Sufficient� protection� is�
provided�in�the�legislation�to�give�enough�time�to�a�minor�
ity�to�win�others�over�to�their�point�of�view.�

In�the�sample�in�this�study,�there�were�101�verdicts�given�by�juries�
on�rape�charges� (i.e.,� innocence�or�guilt�was�decided�by� the� jury�
on�its�own�initiative�on�those�charges).�There�were�78�other�dispo�
sitions�on�rape�charges�that�did�not�involve�a�voluntary�jury�ver�
dict,� including� 53� directed� acquittals,� 16� hung� juries� and� 6� in�
stances� in� which� rape� charges� were� withdrawn.� Of� the� 101� ver�
dicts,� only� 13� were� recorded� as� being� majority� verdicts.� Six� of�
these� verdicts� were� at� 11–1,� five� were� at� 10�2,� and� in� two� others�
we�were�unable�to�ascertain�from�the�files�the�precise�breakdown.�
Five�of�the�13�majority�verdicts�were�for�conviction�and�eight�were�
for�acquittal.�This�finding�seems�to�vindicate�the�Supreme�Court’s�
assertion�that�majority�verdicts�work�equally�to�the�advantage�of�
the�defendant�as�to�the�prosecution.�

Details� were� collected� concerning� the� verdict� patterns� of� 108�
juries,� of� which� all� but� two� involved� the� prosecution� of� rape�
charges�(the�other�two�involved�the�prosecution�of�charges�of�ag�
gravated� sexual� assault� despite� the� complainant� making� allega�
tions� of� non�consensual� penetration).� A� total� of� 77� juries� consid�
ered� charges� of� rape� under� section� 2� of� the� 1981� Act,� 11� consid�
ered�charges�of�rape�under�section�4�of�the�1990�Act,�and�18�juries�
considered�charges�of�rape�under�both�sections.�In�tabulating�the�
decisions�of�the�juries,�the�following�counting�rules�were�used:�



� Rape�and�Justice�in�Ireland�294

1. If�more�than�one�jury�was�empanelled�in�a�case,�the�verdicts�of�
each�jury�were�counted�separately;�

2. If� more� than� one� defendant� was� being� tried� by� a� single� jury,�
the�jury’s�verdicts�against�each�defendant�were�recorded�sepa�
rately�as�if�they�were�different�juries;�

3. In� cases� involving� multiple� charges� against� the� same� defen�
dant,�the�following�protocols�were�followed:�

a) a�conviction�was�recorded�if� the�defendant�was�convicted�
of�at�least�one�count�of�rape�of�either�variety;�

b) if� different� verdicts� were� given� in� respect� of� different�
charges,� we� recorded� the� most� definitive� decision� by� the�
jury� (i.e.,� if� the� jury�was�hung�on�one�charge�of� rape�and�
acquitted�on�another,�we�recorded�the�acquittal).�

�
Table� 6.27� sets� out� the� results� of� their� deliberations� on� the� rape�
charges.�

Table�6.27:�Results�of�Jury�Deliberations�on�Rape�Charges�

� Guilty� Not�
Guilty�

Not�
Guilty�by�
Direction�

Hung� No��
Verdict�
Given�

Result�
Unknown�

Total�

Rape,�s.2� 14� 40� 6� 6� 8� 2� 77�

Rape,�s.4� 2� 6� 2� 2� 0� 0� 11�

Both� 4� 10� 1� 0� 2� 1� 18�

Total� 20� 56� 9� 8� 10� 3� 106�

�
These�figures�demonstrate�a�striking�reluctance�on�the�part�of� ju�
ries�to�convict�on�rape�charges:�combining�not�guilty�verdicts�and�
directed�not�guilty�verdicts,�almost� two�thirds�of� juries�acquitted�
the�defendant.�Less�than�one�in�five�juries�convicted�the�defendant�
of� at� least� one� rape� charge.� Compare� these� figures� with� the� ver�
dicts� presented� on� lesser� sexual� charges� or� non�sexual� charges*�
������������������������������������������������������
*� Given� the� focus� of� this� study,� we� treated� the� rape� charges� as� being� the� most�
significant� charges� faced� by� the� defendant.� In� some� cases,� the� defendant� faced�



The�Trial�Process� 295�

(tabulated� using� the� same� counting� rules� as� above)� as� shown� in�
Table�6.28.�

Table�6.28:�Results�of�Jury�Deliberations�on�Lesser�Sexual�and�Non�
Sexual�Charges�

� Guilty� Not�
Guilty�

Not�
Guilty�by�
Direction�

Hung� No�
Verdict�
Given�

Result�
Unknown�

Total�

Lesser�
Sexual�
Offences�

13� 16� 2� 2� 8� 2� 43�

Non�
Sexual�
Offences�

16� 10� 6� 0� 8� 2� 42�

Total� 29� 26� 8� 2� 16� 4� 85�

�
Juries� that� considered� lesser� and� non�sexual� offences� were� far�
more� willing� to� convict;� excluding� cases� in� which� verdicts� were�
either� not� given� or� were� unrecorded� on� the� files,� the� conviction�
rate� was� some� 46� per� cent� (29� out� of� 63).� Further,� 11� juries� con�
victed� the�defendant�of�a�lesser�or�non�sexual�offence�having�also�
acquitted� the�defendant�on�rape�charges.�By�contrast,�where�a�de�
fendant� was� charged� with� rape� and� other� lesser� or� non�sexual�
charges,�a�conviction�on�the�rape�charge�was�invariably�accompa�
nied�by�a�conviction�on�the�other�charges.�This�result�did�not�oc�
cur� on� only� three� occasions:� in� one� case� the� verdict� was� not� re�
corded� on� the� file;� in� the� second� case,� the� acquittal� on� the� non�
sexual� charge� had� been� directed� by� the� trial� judge;� and� in� the�
third�case,�the�acquittal�on�the�lesser�sexual�charge�was�in�respect�
of�an�attempted�rape�under�section�4.�This� is� significant�because�
there�is�ample�evidence�of�the�reluctance�of�Irish�juries�to�convict�a�
person�on�a�charge�of�rape�under�section�4.�In�this�sample,�29�ju�
ries�considered�charges�of�rape�under�section�4.�Their�verdicts�are�
set�out�in�Table�6.29.�

�����������������������������������������������������������������������������������������������������������������������
extremely� serious� non�sexual� charges� such� as� homicide;� in� any� other� context,�
charges�of�this�nature�would�be�considered�more�serious�than�rape.�
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Table�6.29:�Results�of�Jury�Deliberations�on�Charges�of�Rape�under�
Section�4�

� Guilty� Not�
Guilty�

Not�
Guilty�by�
Direction�

Hung� No������
Verdict�

Recorded�

Result�
Unknown�

Total�

Juries����
Consider�
ing�s.4�
Charges�

4� 18� 3� 1� 2� 1� 29�

�
As� if� to�underline� their� reluctance� to� convict� for� rape�under� sec�
tion�4,�in�one�of�the�cases�in�which�the�jury�recorded�a�conviction�
of�rape�under�section�4,� the� jury�also�acquitted� the�defendant�on�
two�other�similar�counts.�
�
Gender�Composition�and�Verdict.�Table�6.30,�derived�using� the�
same� counting� rules� set� out� above,� sets�out� the� results�of� the� ju�
ries’�deliberations�on�rape�charges�against� individual�defendants�
according� to� gender� composition.� What� is� being� presented� here�
are� the� results� of� the� juries’� deliberations� on� rape� charges� alone;�
two� male�dominated� juries� were� not� required� to� consider� rape�
charges�and�so�are�excluded�from�these�figures.�

The� poor� conviction� rate� on� rape� charges� in� contested� cases�
has�already�been�noted.�What�is�of�interest�here�is�the�conviction�
rate� among� female�dominated� juries.� The� majority� of� the� experi�
mental�studies�reviewed�in�Chapter�2�suggested�that�female�jurors�
are� more� sympathetic� to� complainants� and� are� more� likely� than�
male�jurors�to�convict�a�defendant.�From�these�studies,�one�would�
expect�that�a�female�dominated�jury�would�be�more�likely�to�con�
vict�than�a�male�dominated�jury.�The�figures�presented�here�show�
no�evidence�to�support�such�a�contention.�To�the�contrary,�no�fe�
male�dominated�jury�convicted�a�defendant�of�rape�in�our�sample,�
which�covered�a�six�year�period.�Contrary� to�expectations,�male�
dominated�juries�were�the�most�likely�to�convict.�
�
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Table�6.30:�Results�of�Jury�Deliberations�on�Rape�Charges,�by�Gender�
Dominance�

� Guilty� Not�
Guilty�

Not�
Guilty�by� �
Direction�

Hung� No��������
Verdict�
Given�

Result�
Unknown�

Total�

Male�
Dominated�
Juries�

17� 31� 6� 2� 7� 2� 65�

Female�
Dominated�
Juries�

0� 13� 0� 5� 0� 0� 18�

Evenly�
Composed�
Juries�

3� 12� 2� 1� 1� 1� 20�

Unknown�
Composi�
tion�

0� 0� 1� 0� 2� 0� 3�

Total� 20� 56� 9� 8� 10� 3� 106�

�

Results�

Charges� were� brought� against� 188� defendants� but� in� the� case� of�
seven�defendants�all�Central�Criminal�Court�records�were�missing�
from�the�files.�Of�the�remaining�181�defendants,�all�but�four�faced�
charges�of�rape�whether�under�section�2�of�the�1981�Act�or�section�
4� of� the� 1990� Act.� The� other� four� defendants� had� originally� faced�
charges� of� rape� under� section� 4� but� these� charges� were� subse�
quently�reduced�to�charges�of�aggravated�sexual�assault.�A�total�of�
eleven�defendants�were�aged�under�18�at�the�time�of�the�incident.�

Table�6.31�sets�out� the�results�of� the�cases�against� the�188�de�
fendants�in�our�sample.�For�the�purposes�of�this�table,�the�follow�
ing�counting�rules�were�observed:�

� A�defendant�was�deemed�to�have�been�convicted�of�rape�if�he�
was� convicted� of,� or� pleaded� guilty� to,� at� least� one� count� of�
rape�of�either�variety;�

� If�the�jury�returned�different�verdicts�on�different�charges,�we�
recorded� the� most� definitive� jury� decision� (i.e.,� if� a� jury� was�
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hung�on�one�count�and�acquitted�on�another�count,�the�acquit�
tal�was�recorded);�

� If� the� jury� was� directed� to� acquit� on� one� count� and� made� its�
own� decision� on� another� count,� we� recorded� the� jury’s� own�
decision;�

� In�all�cases,�we�recorded�the�result�of�the�most�serious�charge�
faced�by�the�defendant;�

� The�categories�presented�are�mutually�exclusive.�
�
Ninety�nine� defendants� were� convicted� of� a� sexual� offence,� or�
over� half� of� all� defendants� in� our� sample.� A� total� of� 108� defen�
dants,� or� 57� per� cent,� were� convicted� of� at� least� one� charge.� By�
contrast,� over� one�quarter� of� defendants� were� acquitted� entirely�
of� all� charges.� Of� these� defendants,� one�sixth� (eight)� were� fully�
acquitted� on� the� direction� of� the� trial� judge.� Such� directions� are�
given�when�the�trial�judge�determines�that�the�prosecution’s�case,�
viewed� in� the� most� positive� light,� either� discloses� no� offence�
known� to� the� law� or� that� charged� in� the� indictment,� or� that� no�
reasonable� jury� could� convict� if� properly� charged� (Walsh,� 2002:�
para.� 19�22).� Further,� the� DPP� decided� not� to� proceed� against�
nearly�one�in�twelve�of�all�defendants.�The�reasons�for�these�with�
drawals�were�not�apparent�from�the�files.�Nevertheless,�it�must�be�
a� source� of� some� concern� that� 20� defendants� had� their� cases�
dropped�by�the�prosecutor�or�removed�from�the� jury�by�the�trial�
judge.�This� figure� represents�almost�11�per� cent�of�all� the�defen�
dants�in�the�sample,�or�one�in�nine.�

Of� the� 70� defendants� convicted� of� rape,� 51� (73� per� cent)�
pleaded�guilty�and�only�19�were�convicted�at�trial.�Further,�21�de�
fendants�pleaded�guilty�to�a�lesser�sexual�offence�and�four�defen�
dants� pleaded� guilty� to� a� non�sexual� offence.� In� most� cases,� the�
guilty�plea�was�sufficient� to�end�proceedings�entirely,�which�has�
the�appearance�of�plea�bargaining.�Plea�bargains�typically�involve�
the� defendant� agreeing� to� plead� guilty� either� to� a� lesser� charge�
(charge�bargaining)� or� in� return� for� an� agreed� reduced� sentence�
(sentence�bargaining).�In�eight�cases,�however,�the�DPP�continued�
to� press� rape� charges� notwithstanding� the� defendant’s� plea� to� a�
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lesser�or�non�sexual�charge,�which�lends�credence�to�his�oft�stated�
claim� that� his� office� does� not� engage� in� plea�bargaining.� In� one�
case,�multiple�charges�were�brought�against� the�defendant� in�re�
spect�of�offences�against�an�adult�woman�and�her�daughter.�The�
charges� in� respect�of� the�woman�were�dropped�when� the�defen�
dant�agreed�to�plead�guilty�to�the�charges�in�respect�of�the�daugh�
ter.� While� this� appears� to� be� a� classic� example� of� charge�
bargaining,�the�file�makes�it�clear�that�this�agreement�came�about�
very�much�at�the�instigation�of�the�adult�woman.�

Table�6.31:�Results�of�Charges,�by�Defendant��

Result� Totals� %�of�all� ������
Defendants�

Conviction�of�Rape� 70� 37�

Conviction�of�a�Lesser�Sexual�Offence� 29� 15�

Conviction�of�a�Non�Sexual�Offence� 9� 5�

Acquittal� 52� 28�

Defendant�Absconded� 4* 2�

Prosecutor�did�not�Proceed� 12� 6�

No�Trial�for�Technical�Reasons� 5� 3�

Documents�Missing� 7� 4�

Total� 188� 100�

�
Attrition.� Attrition� is� usually� defined� as� the� process� by� which�
cases� fall� out� of� the� criminal� justice� system� (Gregory� and� Lees,�
1996;� Lea� et� al.,� 2003).� Cases� can� involve� multiple� defendants�
and/or�multiple�charges,�so� it�makes�more�sense� to�refer� to�attri�
tion�by�reference�either�to�cases�against� individual�defendants�or�
to�charges�rather�than�to�cases.�Referring�to�cases�against�individ�
ual� defendants,� attrition� occurs� any� time� a� defendant� avoids� a�
conviction�for�rape.�Referring�to�charges,�attrition�occurs�any�time�

������������������������������������������������������
*�A�fifth�defendant�absconded�before�his�trial�but�was�subsequently�caught,�stood�
trial�and�was�acquitted�on�charges�of�rape�and�rape�under�section�4.�
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charges�of�rape�are�dropped,�downgraded�or�rejected�at�any�stage�
during�the�criminal�process.�On�either�formulation,�it�is�apparent�
that�attrition�is�not�a�zero�sum�proposition;�rather,�attrition�should�
be�viewed�as�a�continuum�in�which�there�are�varying�degrees.�If�a�
defendant� is� convicted� of� sexual� assault� instead� of� rape,� or� if� a�
charge�of�aggravated�sexual�assault�is�substituted�for�a�charge�of�
rape,� attrition� has� occurred� but� not� to� the� same� degree� as� if� the�
defendant� was� fully� acquitted� or� all� charges� were� dropped.� In�
other�words,�there�is�complete�attrition�and�partial�attrition.�

Table�6.32�sets�out�the�degrees�of�attrition�experienced�by�the�
defendants� in� our� sample,� and� is� based� on� the� results� set� out� in�
the�earlier�table.�

Table�6.32:�Attrition,�by�Defendant��

� Point�of�Attrition� Numbers�

No�Attrition� � 70�

Partial�Attrition� � 38�

� Trial�–�Lesser�Sexual�Offence�
Conviction�

29�

� Trial�–�Non�Sexual�Offence�
Conviction�

9�

Complete�Attrition� � 73�

� Trial�Acquittal� 52�

� Trial�Did�Not�Proceed� 9�

� Pre�Trial� 12�

Unknown� � 7�

Total� � 188�

�
The�same�continuum�can�be�expressed� in� the� form�of�a�chart,�as�
shown�if�Figure�6.4.�
�
�
�
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Figure�6.4:�Attrition,�by�Defendant�
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�
In� our� sample,� charges� were� laid� against� 188� defendants,� but�
documentation� was� missing� in� respect� of� seven� of� them.� Of� the�
181� defendants� for� whom� information� as� to� outcome� was� avail�
able,�21�defendants�did�not�go�to�trial�and�a�further�52�defendants�
were�acquitted�at�trial,�giving�a�complete�attrition�rate�of�73�defen�
dants�out�of�181,�or�40�per�cent.�Nine�defendants�were�convicted�of�
a�non�sexual�offence�and�a�further�29�defendants�were�convicted�of�
a�lesser�sexual�offence,�giving�a�partial�attrition�rate�of�38�out�of�181�
defendants,�or�21�per�cent.�Thus,�some�degree�of�attrition�occurred�
in� respect� of� 111� defendants,� or� 61� per� cent.� In� respect� of� only� 70�
defendants,�or�39�per�cent,�was�there�no�attrition�at�all.��

The�preceding�discussion�considers�attrition� in� the� context�of�
defendants.�As�noted�above,�attrition�can�also�be�considered�in�the�
context� of� charges.� Table� 6.33� sets� out� the� degree� of� attrition� by�
category�of�charges.�

Overall,� the� charges� actually� prosecuted� largely� reflect� the�
charges� laid� against� the� defendants� in� the� initial� Statements� of�
Charges.� The� DPP� appears� reluctant� to� drop� rape� charges� once�
they� have� been� laid,� but� he� is� apparently� willing� to� add� extra�
lesser� sexual� offences� to� an� indictment.� Dropping� non�sexual�
charges�in�rape�cases�appears�to�be�quite�common,�but�in�the�con�
text�of�a�rape�case,�these�non�sexual�offences�are�usually�relatively�
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minor�in�nature.*�In�terms�of�outcome,�there�is�a�high�degree�of�uni�
formity� in� the� attrition� rate� among� the� different� categories� of�
charges�laid�against�defendants�in�our�sample�of�rape�cases:�a�little�
over�one�third�of�each�category�of�charges�resulted�in�a�conviction.�

Table�6.33:�Attrition,�by�Charge�

� Statement�of�
Charges�

Charges��
Prosecuted�

Charges���� ����
Resulting�in�
Conviction�

No.�of�Rape�
Charges�

325� 319� 114�

No.�of�Lesser�����
Sexual�Offences�

141� 161� 47�

No.�of�Non�
Sexual�Offences�

202� 116� 74�

Total�No.�of�
Charges�

668� 596� 235�

�

Sentencing�

A� total� of� 111� sentences� were� imposed� for� rape,� including� sen�
tences�imposed�upon�five�defendants�aged�under�18�at�the�time�of�
sentencing.� Excluding� these� juvenile� offenders� and� their� sen�
tences,�Table�6.34�sets�out�the�range�of�sentences�imposed�for�rape�
(there�were�no�life�sentences�imposed).�

These�figures�give�a�basic�indication�of�the�sentences�imposed�
for� rape,� and� they� show� that� the� sentences� ranged� between� two�
years�and�21�years.�The�median�sentence� is�nine�years�while� the�
average� sentence� is� a� little� over� nine� years� and� three� months.�
These� figures� are� misleading,� however,� in� that� they� do� not� take�
account�of�differences�between�the�two�forms�of�rape�nor�between�
sentences�imposed�on�foot�of�a�conviction�and�those�imposed�on�

������������������������������������������������������
*�This� is�not�always� the�case:� in� two�of� the�cases� in� this�sample,� the�non�sexual�
offences�included�charges�of�homicide.�
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foot�of�a�guilty�plea.�Table�6.35�breaks�down�the�figures�to�show�
these�distinctions.�

Table�6.34:�Range�of�Sentences�Imposed�for�Rape�

� Sentences�Imposed�
(in�months)�

Minimum�Sentence� 24�

Maximum�Sentence� 252�

Median�Sentence� 108�

Mean�Sentence� 112.37�

Standard�Deviation� 48.38�

�

Table�6.35:�Range�of�Sentences,�by�Charge,�Trial�and�Guilty�Plea�(in�
months)�

� Rape�(section�2)� Rape�(section�4)�

� Trial� Guilty�
Plea�

Trial� Guilty�
Plea�

Minimum� 24� 36� 72� 36�

Maximum� 216� 252� 120� 204�

Median� 96� 102� 84� 114�

Mean� 109.04� 111.55� 90� 118�

Standard�Deviation� 47.99� 50.69� 22.98� 48.38�

�

This� table� throws� up� two� issues� of� immediate� interest.� First,� ac�
tions� that� come�within� the�definition�of� rape�under�section�4�are�
relatively�new�additions�to�the�broader�modern�definition�of�rape.�
As� such,� it� might� have� been� expected� that� rape� under� section� 4�
was�not�taken�as�seriously�as�the�traditional�formulation�of�rape.�
Using�sentence�as�a�proxy�for�the�relative�seriousness�with�which�
the�two�forms�of�rape�are�viewed�by�the�courts,�it�is�apparent�that�
this�is�not�the�case.�While�the�median�and�mean�trial�sentences�for�
traditional�rape�are�higher�than�those�for�rape�under�section�4,�the�
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median�and�mean�sentences�following�a�guilty�plea�are�higher�for�
rape�under�section�4� than� for� traditional� rape.�The�starting�point�
for�rape�under�section�4�at�trial�is�also�three�times�higher�than�that�
for� rape,� although� we� had� information� on� only� two� such� sen�
tences.�It�is�possible,�however,�that�these�aggregated�figures�hide�
variations� in� sentences� for� the� two� forms� of� rape.� Seventeen� de�
fendants,� however,� received� sentences� during� the� same� trial� for�
both� rape� and� rape� under� section� 4.� In� these� cases,� the� circum�
stances�of�the�offence�and�those�of�the�offender�would�obviously�
be� the�same�for�both� forms�of� rape,�and� it� is�noteworthy� that�all�
seventeen�defendants�received�exactly�the�same�sentence�for�rape�
under�section�4�as�for�rape.�The�evidence�suggests,�therefore,�that�
the�Irish� judiciary�make�no�distinction�between�the�two�forms�of�
rape�when�imposing�sentence.��

Second,�the�table�shows�that�a�guilty�plea�to�a�charge�of�either�
variety�of�rape�will�not�necessarily�result�in�an�individual�offender�
receiving�a� light�sentence.�For�both�forms�of� rape� in�our�sample,�
the�maximum�sentence� imposed�after�a�guilty�plea�was�substan�
tially� higher� than� that� imposed� after� a� trial.� Further,� the� median�
and� mean� sentences� imposed� for� both� forms� of� rape� are� higher�
after�a�guilty�plea�than�after�a�trial.�At�first�glance�this�seems�odd�
given�that�a�guilty�plea�is�the�principal�mitigating�factor,�and�one�
that�will�usually�attract�a�substantial�discount�in�recognition�of�the�
fact�that�a�guilty�plea�saves�the�complainant�from�having�to�give�
evidence�and�face�cross�examination�(O’Malley,�2006:�para.�6�21).�
The� English� courts� have� indicated� that� an� early� guilty� plea� will�
typically� attract� a� discount� of� one�third,� and� O’Malley� cites� evi�
dence� that� the� Irish�courts� take�a� similar�view� (2006:�para.�6�32).�
The�discount,�however,�is�measured�against�the�sentence�that�the�
individual� defendant� would� otherwise� have� received;� the� dis�
count�is�not�measured�against�the�median�or�mean�sentences�im�
posed�for�a�particular�category�of�offence.�

�
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Frequency� of� Sentences.� Table� 6.36� sets� out� the� frequency� with�
which�sentences�arose�in�different�bands�in�our�sample�(excluding�
the�sentences�imposed�upon�five�juvenile�offenders)*.�

Table�6.36:�Frequency�of�Sentences�

� Rape� Rape�Under�Section�4�

� Trial� Guilty�
Plea�

Trial� Guilty�
Plea�

	�24�months� 0� 0� 0� 0�

	�60�months� 4� 7� 0� 5�

	�120�months� 14� 36� 2� 25�

	�180�months� 2� 2� 0� 0�

	�192�months� 1� 0� 0� 0�

>�192�months� 0� 5� 0� 3�

Total� 21� 50� 2� 33�

�
Out�of�106�sentences�imposed�for�rape�and�rape�under�section�4,�
only� 16� (15� per� cent)� were� for� imprisonment� for� periods� of� five�
years�or�less.�The�very�considerable�majority�of�sentences�(77�or�73�
per� cent)� were� for� periods� between� five� and� ten� years� imprison�
ment.�The�remaining�13�sentences�(12�per�cent)�were�for�periods�of�
imprisonment�of�15�years�or�more.�
�
Concurrent� and� Consecutive� Sentencing.� In� general,� the� courts�
have� discretion� to� impose� either� concurrent� or� consecutive� sen�
tences,� aside� from� certain� instances� where� consecutive� sentences�

������������������������������������������������������
*�The�sentences�imposed�upon�these�five�offenders�were�as�follows:�120�months�
in�St.�Patrick’s�Institution,�108�months�in�St.�Patrick’s�Institution,�96�months�in�St.�
Patrick’s� Institution,�48�months� in�Trinity�House� in�Lusk,�and�36�months� in�St.�
Patrick’s� Institution.� The� first� four� juvenile� offenders� were� all� sentenced� for� a�
rape� they�committed� together�with�another�adult�offender.�All� five� juvenile�of�
fenders�pleaded�guilty.�Three�other�offenders�were�aged�under�18�at�the�time�of�
the�commission�of�the�offence�but�had�reached�majority�by�the�time�of�sentencing�
and�received�prison�sentences.�These�sentences�are�included�in�the�table.�
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are� required� by� statute� (O’Malley,� 2006:� para.� 7�02).*� Sentencing�
theory� holds� that� sentences� for� offences� committed� as� part� of� a�
single� transaction� should� run� concurrently,� while� sentences� for�
offences� that�do�not� form�part�of�a�single� transaction�should�run�
consecutively�(O’Malley,�2006:�para.7�01,�citing�Thomas,�1979:�53).�
Consecutive� sentences�are� subject� to� the� totality�principle,�under�
which�the�total�aggregate�period�to�which�the�defendant�has�been�
sentenced� should� be� assessed� in� terms� of� proportionality� (People�
(DPP)�v.�TB,�1996:�298).�The�Irish�courts,�however,�have�displayed�
a�marked� lack�of�enthusiasm�for�consecutive�sentences;� in�People�
(DPP)�v.�GMcC� (1997),�the�Court�of�Criminal�Appeal�commented�
that� it� has� ‘long� been� the� sentencing� practice� in� this� jurisdiction�
that� a� discretion� in� favour� of� consecutive� sentences� is� exercised�
sparingly’.�The�court�was�especially�wary�of�imposing�consecutive�
sentences� that� ‘would� lead� to� American�type� sentences� of� hun�
dreds� of� years,� which� do� not� form� part� of� our� jurisprudence’�
(1997,�citing�with�approval� the�comments�of� the�trial� judge).�The�
hostility� shown� by� the� Irish� judiciary� towards� consecutive� sen�
tences�is�well�illustrated�by�DPP�v.�Byrne�(1995).�There,�the�defen�
dant�committed�acts�of�rape�against�two�different�women�in�two�
different� locations�and�on�two�different�dates.�He�was�sentenced�
to� two� terms� of� imprisonment� of� 10� years� each,� to� run� concur�
rently.� The�Court� of� Criminal� Appeal� rejected� the� DPP’s� conten�
tion�that�this�arrangement�was�unduly�lenient�to�the�defendant.�In�
People�(DPP)�v.�McKenna�(No.2)�(2002),�the�Court�of�Criminal�Ap�
peal�described�as�useful�a�submission� from�counsel� from�an�ear�
lier�case�that�a�consecutive�sentence�might�be�appropriate�in�cases�
where�the�defendant�had�engaged�in�‘sexual�misconduct�with�dif�
ferent� persons� or� over� a� much� longer� period� of� time� than� is� the�
case�here�and�that,�perhaps�too,�the�misconduct�would�have�been�
attended�with�circumstances�of�depravity�beyond�the�actual�act�of�
intercourse’� (2002:�349).�This�comment� illustrates� the�kind�of� cir�

������������������������������������������������������
*� For� example,� section� 11(1)� of� the� Criminal� Justice� Act� 1984� provides� that� if� a�
person�commits�an�offence�while�on�bail,�the�sentence�for�that�offence�must�run�
consecutively�to�any�sentence�imposed�for�the�original�offence.�
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cumstances� that� need� to� exist� before� an� Irish� court� will� consider�
imposing�consecutive�sentences.�

In� this�sample,�51�defendants�had�multiple�sentences� imposed�
upon�them,�and�in�all�cases,�the�sentences�were�to�run�concurrently.�
Only� one� defendant� was� subjected� to� consecutive� sentences.� This�
defendant�had�been�convicted�of�raping�three�different�women�on�
three� different� occasions� and� in� three� different� locations.� Unusu�
ally,� he� was� tried� separately� in� respect� of� each� complainant� and�
pleaded�guilty� in�each� trial.�He�was� sentenced� to�seven�years� im�
prisonment� in� each� trial,� with� the� final� two� years� of� each� sus�
pended,�and�the�sentences�were�to�run�consecutively.�The�Court�of�
Criminal�Appeal�increased�each�sentence�to�10�years,�12�years�and�
15�years,�respectively,�but�ordered�that�they�should�all�run�concur�
rently.�Thus,�the�defendant�gained�nothing�in�practical�terms�as�the�
total� period� of� imprisonment� remained� at� 15� years,� but� this� case�
illustrates�the�hostility�of�the�Irish�courts�to�consecutive�sentencing.��
�
Suspension� Periods.� The� judiciary� has� a� power,� developed� ini�
tially�at�common�law�but�now�subject�to�statutory�control�(section�
99�of� the�Criminal� Justice�Act�2006),� to�suspend�any�portion�of�a�
sentence�of�imprisonment�usually�in�return�for�the�offender�agree�
ing� to� certain� conditions� (O’Malley,� 2006:� para.� 22�01).� O’Malley�
sets� out� three� fundamental� conditions� to� be� complied� with� by� a�
court� in� imposing� a� suspended� sentence:� that� imprisonment� is�
merited�in�the�first�place,�that�the�sentence�is�not�inflated�because�
a� portion� of� it� is� to� be� suspended� and� any� conditions� to� be� at�
tached�to�the�suspension�must�be�capable�of�fulfilment�by�the�of�
fender� (O’Malley,� 2006:� paras.� 22�03�22�05).� Once� the� sentence� is�
suspended,�it�can�be�reactivated�if�the�offender�breaches�the�con�
ditions�attached�to� the�suspension.�For� that�reason,� the�power�of�
suspension�is�often�justified�on�the�basis�that�it�encourages�the�re�
habilitation�of�the�offender�(O’Malley,�2006:�para.22�09).�

In�our�sample,�111�sentences�were�imposed�for�rape,�all�involv�
ing� periods� of� imprisonment.� Of� these� sentences,� 82� (74� per� cent)�
were� made� subject� to� a� period� of� suspension.� In� terms� of� defen�
dants,�44�defendants�out�of�70�(63�per�cent)�who�were�convicted�of�
rape�or� rape�under�section�4� received�a�sentence� that�was�at� least�
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partially�suspended.�Thus,�a�period�of�suspension�is�very�much�the�
norm� in� sentencing� for� rape.� Table�6.37� sets� out� the� range� of� sus�
pension�periods�imposed�on�the�sentences�in�our�sample.�

Table�6.37:�Range�of�Suspension�Periods��

� Suspension�Periods�
(in�months)�

Minimum�Period� 9�

Maximum�Period� 72�

Median�Period� 18�

Mean�Period� 23.33�

Standard�Deviation� 11.72�

�
Table� 6.38� sets� out� the� frequency� by� which� suspension� periods�
were�imposed.�

Table�6.38:�Frequency�of�Suspension�Periods�

� Suspension�Period�

	�6�Months� 0�

	�12�Months� 15�

	�18�Months� 31�

	�24�Months� 17�

	�36�Months� 14�

	�48�Months�� 4�

	�72�Months� 1�

Total� 82�

�

The�considerable�majority�of�suspensions�were�for�periods�of�be�
tween�12�and�36�months�–�a�total�of�62�suspensions,�or�76�per�cent.�
All� but� five� of� these� defendants� had� pleaded� guilty� to� the� rape�
charges,�and�two�of�these�five�defendants�were�aged�under�18�at�
the� time� of� the� commission� of� the� offences.� The� vast� majority� of�
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defendants� sentenced� for� rape� will� serve� some� period� in� prison.�
Only�four�defendants�had�their�sentences�for�rape�suspended�en�
tirely,�while�two�others�had�four�out�of�five�years�and�four�out�of�
six�years�suspended.��

The�courts�have�the�power�to�attach�any�condition�they�deem�
fit�to�the�suspension.�At�a�minimum,�the�defendant�usually�has�to�
enter�a�bond�to�be�of�good�behaviour�for�the�term�of�the�suspen�
sion.� In� other� cases,� however,� the� court� might� try� to� tailor� the�
conditions�specifically�to�the�defendant’s�circumstances.�Examples�
of� these� conditions� in� our� sample� include� the� following� require�
ments,�imposed�on�different�defendants:�

� The�defendant�must�abstain�from�the�consumption�of�alcohol;��

� The�defendant�must�pass�the�European�Computer�Driving�Li�
cence� examinations� and� undergo� tuition� in� the� English� lan�
guage;�and�

� The� defendant� must� regularly� attend� meetings� of� Alcoholics�
Anonymous�and�attend�a�psychotherapist.�

�
The�effect�that�these�suspension�periods�have�upon�the�sentences�
to� be� served� by� those� convicted� of� rape� can� be� dramatic.� Table�
6.39�sets�out�the�range�of�theoretical�and�actual�sentences�imposed�
upon�defendants�convicted�of�rape�in�our�sample.�The�term�‘theo�
retical�sentence’�is�used�to�denote�the�maximum�sentence�that�the�
defendant�could�serve�as�a�result�of�the�court’s�sentence.�The�term�
‘actual�sentence’�is�used�to�denote�the�maximum�sentence�that�the�
defendant�will�actually�serve�taking�into�account�any�suspension�
periods�imposed�by�the�court.�In�other�words,�the�actual�sentence�
is�the�theoretical�sentence�minus�the�suspension�period.�

There�were�only�two�sentences�imposed�for�rape�under�section�
4�following�a�trial�and�neither�was�subject�to�a�suspension�period.�
In� all� other� categories,� however,� the� use� of� suspension� periods�
had� a� significant� effect� on� the� amount� of� time� offenders� would�
actually� serve� on� prison� –� between� 12� per� cent� and� 18� per� cent.�
The� biggest� impact� was� felt� in� respect� of� sentences� imposed� fol�
lowing� a� guilty� plea.� Consequently,� offenders� who� plead� guilty�
receive�a�double�benefit:� they�receive�a�discount�on� the�sentence�
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they�would�otherwise�have� received,�and� that�discount� is� accen�
tuated�through�the�use�of�suspension�periods.��

Table�6.39:�Effect�of�Suspension�Periods�

� Rape�(section�2)� Rape�(section�4)�

� Trial� Guilty�Plea� Trial� Guilty�Plea�

� Th.� Ac.� Th.� Ac� Th.� Ac.� Th.� Ac.�

Minimum�� 24� 12� 36� 0� 72� 72� 36� 0�

Maximum� 216� 202� 252� 240� 120� 120� 204� 180�

Median� 96� 84� 102� 83� 84� 84� 114� 93�

Mean� 109.04� 94.96� 111.55� 96.57� 90� 90� 118� 101.75�

St.�Dev.� 47.99� 50.25� 50.69� 55.61� 22.98� 22.98� 48.38� 50.42�

�
Ancillary� Penalties.� Irish� law� makes� provision� for� a� number� of�
ancillary�penalties�to�be�imposed�upon�those�convicted�of�rape,�all�
introduced�by� the�Sex�Offenders�Act�2001.�Part�2�of� this�Act� im�
poses�upon�an�offender�convicted�of�any�of�the�main�sex�offences�
under� Irish� law� an� obligation� to� notify� the� Gardaí� within� seven�
days�of�his�name,�his�address�and�his�date�of�birth.�Section�14�of�
the�Act�requires�the�trial�judge�to�certify�as�a�sex�offender�any�of�
fender�who�is�subject�to�the�notification�requirements�in�the�2001�
Act.�These�requirements�will�remain�in�place�indefinitely�for�any�
eligible�sex�offender�sentenced�to�a�term�of�imprisonment�of�two�
years�or�more,�although�there�is�provision�for�the�offender�to�ap�
ply�to�the�Circuit�Court�after�10�years�for�discharge�from�this�obli�
gation.� Part� 5� of� the� Sex� Offenders� Act� 2001� made� provision� for�
the� introduction� of� post�release� supervision� of� sex� offenders� by�
the�Probation�Service.�Unlike�the�notification�requirements,�post�
release�supervision�is�not�mandatory�but�a�court�can�impose�a�pe�
riod�of�supervision�if�it�believes�that�doing�so�is�in�the�interests�of�
the�offender’s�rehabilitation�and�the�need�of�the�community�to�be�
protected� from� the� offender.� The� court� is� empowered� to� attach�
any�conditions� it�deems�necessary�to�be�observed�during�the�pe�
riod�of�supervision.�
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In�this�study,�98�defendants�were�convicted�of�rape�or�a�lesser�
sexual�offence.�Evidence�of�certification�as�a�sex�offender�was�pre�
sent�on�the�files�in�respect�of�74�defendants�(75.5�per�cent),�which�
demonstrates� broad� compliance� with� the� terms� of� the� 2001� Act.�
Sixty�of�these�defendants�had�been�convicted�of�rape�offences,�11�
had� been� convicted� of� indecent� or� sexual� assault� and� the� other�
three� had� been� convicted� of� aggravated� sexual� assault� or� an� at�
tempted�sexual�offence.�It�is�not�clear�why�there�was�no�evidence�
of�certification�in�respect�of�the�other�defendants,�given�that�certi�
fication�is�supposed�to�follow�automatically�from�a�conviction�for�
a� relevant� offence.� Some� can� be� explained� by� the� fact� that� they�
were�sentenced�prior�to�the�commencement�of�the�2001�Act,�while�
others�were�convicted�of� indecent�assault�which� is�not�eligible� if�
the� victim� was� an� adult� and� the� defendant� is�not� sentenced� to� a�
penalty� involving� deprivation� of� liberty.� Five� defendants,� how�
ever,� were� convicted� of� rape� or� aggravated� sexual� assault� and�
were�sentenced�after�the�commencement�of�the�Act,�but�there�was�
no� evidence� of� certification� on� the� files.� It� may� simply� be� that�
these�defendants�were�in�fact�certified�but�the�relevant�documen�
tation�was�not�attached�to�the�files.��

Table�6.40:�Periods�of�Post�Release�Supervision�

� Supervision�Periods�
(in�years)�

Minimum�Period� 1�

Maximum�Period� 10�

Median�Period� 5�

Mean�Period� 4.65�

Standard�Deviation� 2.25�

�
Thirty�four�defendants�were�ordered�to�undergo�a�period�of�post�
release� supervision.� Twenty�two� of� these� defendants� had� been�
convicted� of� rape,� four� had�been�convicted�of�aggravated�sexual�
assault�and�the�remainder�had�been�convicted�of�indecent�or�sex�
ual� assault� or� sexual� offences� against� the� mentally� ill.� Table� 6.41�
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sets� out� the� frequency� with� which� various� supervision� periods�
were�imposed.�

Table�6.41:�Frequency�of�Supervision�Periods�

Supervision�Periods� �������
(in�Years)�

Number�

1� 2�

2� 2�

3� 8�

4� 3�

5� 11�

6� 2�

7� 2�

8� 0�

9� 0�

10� 3�

Unclear� 1*
 

Total� 34�

�

Two�thirds�of�supervision�orders�(22)�were�for�periods�of�between�
three� and� five� years.� An� offender� should� count� himself� unfortu�
nate�to�receive�a�supervision�period�of�more�than�seven�years.�

Finally,�section�6�of�the�Criminal�Justice�Act�1993�provides�that�
a� court� may� impose� upon� a� defendant� a� compensation� order� ei�
ther� in�addition�to�or� instead�of�any�other�penalty,�unless� it�sees�
reason�not�to�do�so.�The�amount�of�compensation�should�not�ex�
ceed� the�amount� that�might�be�ordered� in�a�civil�action,�and� the�
court�must�have�regard�to�the�defendant’s�means�in�assessing�the�
amount� of� compensation� payable.� The� trial� court� records� con�

������������������������������������������������������
*�One�order�was�unclear�due�to�a�discrepancy�in�official�documents�–�two�docu�
ments�set� the�period�at�four�years�while�two�other�documents�set� the�period�at�
five�years.�
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tained�only�two�compensation�orders,�one�for�€6,363�and�the�other�
for�€1,270.�Anecdotally,�however,�we�understand�that�it�is�not�un�
usual� for� those� convicted� of� rape� to� make� private� arrangements�
for� the�payment�of� compensation.�There�were� references� to� such�
arrangements�in�two�files;� in�one�case,�the�defendant�paid�a�sum�
of� €10,000� to� the� complainant,� while� in� the� other,� the� defendant�
made� a� donation� of� furniture,� electrical� and� household� goods� to�
the�charity�ALONE�and�a�cash�donation�to�the�Dublin�Rape�Crisis�
Centre�of�€2,000.�Information�on�any�other�private�compensation�
arrangements�that�might�have�been�made�in�other�cases�was�un�
available.�
�
Victim� Impact� Statements.� Section� 5� of� the� Criminal� Justice� Act�
1993�obliges�a�court�to�take�into�account�the�impact�of�the�crime�on�
the�victim�when�sentencing�a�person�for�a�sexual�or�violent�crime.�
To�that�end,�the�court�is�empowered�to�receive�evidence�as�to�that�
impact,� although� the� Act� does� not� specify� from� whom� that� evi�
dence�should�come�or�who�is�responsible�for�putting�that�evidence�
before�the�court.�In�practice,�the�DPP�has�this�responsibility�(Direc�
tor�of�Public�Prosecutions,� 2007:�para.� 8.14).�The� Act�also�gives� to�
the�complainant�a�statutory�right,�upon�application,�to�address�the�
court�as�to�the�impact�of�the�crime.�Many�Irish�commentators�(Cof�
fey,�2006:�16;�Coen,�2006;�O’Malley,�2006:�228)�have�expressed�res�
ervations�about�the�effect�that�victim�impact�statements�might�have�
upon� the� sentencing� process.� In� particular,� it� has� been� suggested�
that� complainants� might� take� the� opportunity� to� exercise� venge�
ance� against� the� defendant,� thereby� making� the� criminal� process�
harsher.�The�absence�of�sentencing�figures�from�before�1993�makes�
it�difficult�to�substantiate�empirically�the�second�part�of�this�claim.�
The�first�part,�however,�can�be�tested.�

In�our�sample�of�cases,�victim�impact�statements�were�present�
in�85�files.�Many�files�had�more�than�one�statement,�giving�a�total�
of�107�statements.�It�was�noted�earlier�that�these�statements�were�
written�by�a�variety�of�authors,�and�that�they�refer�in�the�main�to�a�
variety�of�issues�such�as�psychological�problems,�family�problems�
and� job� problems.� The� following� table� sets� out� the� number� of�
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statements,�by�author,�in�which�either�the�defendant�or�some�sen�
tencing�issue�was�mentioned.�

Table�6.42:�Mention�of�Defendant�or�Sentencing�in�Victim�Impact�
Statements�

� Defendant�
Mentioned�

Sentencing�
Issues� ���������

Mentioned�

Total�No.�of�
Statements�

Psychologist� 6� 6� 47�

Garda�Síochána� 2� 6� 19�

Complainant� 6� 6� 15�

Rape�Crisis�Centre� 1� 1� 12�

Other� 2� 0� 14�

Total� 17� 19� 107�

�
The�most�obvious�conclusion�is�how�rare�it�is�for�complainants�to�
even� mention� the� defendant� or� his� punishment.� The� defendant�
was� mentioned� in� only� 16� per� cent� of� statements,� and� the� com�
plainant�made�reference�to�an�appropriate�punishment�in�only�18�
per�cent�of�statements.�Such�comments�are�most�likely�to�occur�in�
statements� authored� by� the� complainant� herself.� They� are� least�
likely�to�occur�in�statements�authored�by�Rape�Crisis�Centre�per�
sonnel.�

Delay�

In�any� rape�case,� certain�key�stages� can�be� identified�as� the� case�
progresses�through�the�criminal�justice�system.��

1. The� Report� Stage:� this� stage� runs� from� the� incident� to� the�
complainant’s� decision� to� make� a� formal� complaint� to� the�
Gardaí�–�delays�here� can� result� in�essential� forensic� evidence�
being� lost�or�difficulties�being�encountered� in� locating� the�al�
leged� perpetrator.� This� first� stage� is� under� the� control� of� the�
complainant.�
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2. The� Investigative� Stage:� this� stage� runs� from� the� date� of� re�
port�to�the�date�on�which�the�defendant�is�charged.�This�stage�
is� largely� under� the� control� of� the� Gardaí� and� represents� the�
time�required�to�interview�witnesses,�collect�forensic�evidence,�
etc.��

3. The�Prosecution�Stage:�this�stage�runs�from�the�date�of�charge�
to�the�date�on�which�the�defendant�is�returned�by�the�District�
Court�for�trial�before�the�Central�Criminal�Court.�This�stage�is�
run�by�the�Director�of�Public�Prosecutions�and�represents�the�
DPP’s�commitment�to�prosecute�the�case�–�the�DPP�can�with�
draw� the� prosecution� after� the� defendant� has� been� returned�
for� trial,� but� this� is� somewhat� rare:� in� our� sample,� this� hap�
pened�with�respect�to�only�12�defendants�out�of�188.�

4. The� Court� Stage:� this� stage� runs� from� the� date� of� return� for�
trial�to�the�date�on�which�the�trial�starts.�While�both�sides�will�
use� this� time� to� develop� and� prepare� their� own� cases,� the�
length� of� this� stage� is� determined� largely� by� logistical� pres�
sures�within�the�Courts�Service.�

5. The�Trial�Stage:� this�stage�arises�in�cases�in�which�the�defen�
dant� contests� the� charges� against� him,� and� represents� the�
length� of� the� trial.� This� stage� is� under� the� control� of� the� trial�
judge.�

6. The�Sentencing�Stage:�the�final�stage�arises�where�the�defen�
dant�has�either�been�convicted�of,�or�has�pleaded�guilty�to,�at�
least� one� of� the� charges� brought� against� him.� This� stage� is�
nominally� under� the� control� of� the� trial� judge,� although� its�
length�will�be�determined�by�the�time�it�takes�to�produce�Pro�
bation�Reports�on�the�defendant�and�victim�impact�statements.��

�
Most�cases�will�be�completed�after� the�sentencing�stage,�but� in�a�
minority�of�cases,�there�will�a�further�stage�–�the�appellate�stage.�
This� stage� is� under� the� control� of� the� Court� of� Criminal� Appeal�
and,�if�the�original�result�is�quashed,�may�lead�to�the�trial�and�sen�
tencing�stages�being�replayed.��
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From�our�sample�of�cases,� information�was�collected�on�each�
of�the�preceding�stages,�and�this�information�is�presented�below.*�
Table� 6.43� presents� the� median� length� of� each� stage� in� months�
unless�the�length�of�time�was�so�short�as�to�make�months�an�inap�
propriate� measure.� For� the� purposes� of� these� results,� a� month� is�
calculated�as�a�period�of�28�days.�The�National�Crime�Council,�in�
presenting� its� own� report� on� delays� in� rape� and� homicide� cases�
(2006),�also�used�the�median�for�convincing�reasons.�The�length�of�
time�cases�take�can�vary�widely�for�a�variety�of�reasons�which�can�
lead� to� average� figures� being� highly� misleading.� The� median,�
however,� is� less� susceptible� to� these� variations,� and� therefore�
gives� a� more� accurate� picture� of� the� amount� of� time� each� stage�
takes.�Where�relevant,�if�a�case�concerned�multiple�defendants�or�
complainants,�each�defendant�or�each�complainant�was�treated�as�
a�separate�case.�For�that�reason,�totals�will�sometimes�exceed�the�
number�of� included�cases� in� the�sample.�The�key�dates�were�not�
available�in�every�case,�and�the�number�of�cases�on�which�our�fig�
ures�are�based�have�been�indicated.��

The�median�length�of�time�required�to�dispose�of�a�rape�case�is�
almost�33�months,�or�two�years�and�nine�months.�Cases�disposed�
of�through�guilty�plea�typically�required�nine�months�less�to�reach�
disposition�than�those�disposed�of�through�a�trial.�

The�vast�majority�of�cases�were�reported�to�the�Gardaí�within�
24�hours,�which�no�doubt�assisted� the�DPP� in�reaching� the�deci�
sion� to� prosecute� as� the� immediate� report� would� allow� for� the�
most� complete� collection� of� evidence.� It� typically� takes� almost� a�
year� to�bring� the�case� from� initial� report� to� the� return�of� the�de�
fendant�for�trial.�We�are�unable�to�say�whether�there�is�a�possibil�
ity�that�this�period�could�be�reduced,�perhaps�through�the�forma�
tion�of�specialist� investigative�units�around�the�country.�The�pri�
mary� locus� for� delay� is� in� bringing� cases� to� trial� –� typically,� it�
takes�a�year�and�a�third�for�a�case�to�proceed�from�return�for�trial�
to�the�start�of�trial.�For�this�period,�the�case�is�under�the�control�of�

������������������������������������������������������
*�The�terms�of�reference�for�this�project�did�not�include�the�appellate�courts�so�no�
information�is�presented�about�the�Appellate�Stage.�
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the�Central�Criminal�Court,�and�backlogs�there�have�ramifications�
for�the�disposition�of�cases.�

Table�6.43:�Median�Time�Periods,�by�Stage�

Stage� Median�
Lengths�

No.�of�Cases�for�
which�Dates�were�

Available�

The�Report�Stage����������������
(Incident�to�Report)�

<1�day� 180�

The�Investigative�Stage�������������
(Report�to�Charge)�

7.54�months� 141�

The�Prosecution�Stage��
(Charge�to�Return)�

5.82�months� 175�

The�Courts�Stage������������������������
(Return�to�Trial)�

16.12�months� 79�

The�Trial�Stage�������������������������
(Start�of�Trial�to�Verdict)�

5�days� 91�

The�Sentencing�Stage����������������
(Verdict�to�Sentence)�

2.57�months� 108�

DISCUSSION�AND�RECOMMENDATIONS�

The�Parties�
All� the� evidence� collected� from� the� trial� court� records� indicates�
that�rape� is�overwhelmingly�a�crime�perpetrated�by�men�against�
women.�This� is�not� to� suggest� that�men�do�not� suffer� rape�or� to�
denigrate�the�suffering�that�male�victims�of�rape�go�through.�It�is�
important,�however,�that�one�fundamental�reality�of�the�crime�of�
rape�is�recognised:�men�simply�do�not�face�the�same�threat�of�sex�
ual�violence�as�do�women.�This�fact�suggests�that�the�Irish�legisla�
ture�was�correct�not�to�follow�the�trend�apparent�in�many�jurisdic�
tions� by� enacting� a� gender�neutral� definition� of� the� offence.� In�
stead,�by�maintaining�the�traditional,�gendered�definition�of�rape�
while�enacting�a�parallel�form�of�the�offence�to�recognise�the�real�
ity� of� male� rape,� the� Oireachtas� has� recognised� the� fundamental�
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reality�of�the�crime�of�rape:�it� is�overwhelmingly�(though�not�ex�
clusively)�a�gender�based�offence.�

In� line�with� the� literature,� Irish� rape�complainants� tend� to�be�
young�and�from�a�lower�socioeconomic�background:�nearly�two�
thirds�are�either�unemployed�or�employed�in�unskilled�positions.�
Similarly,� and� again� in� line� with� the� literature,� Irish� rape� defen�
dants� are� predominantly� young� and� also� from� a� lower� socio�
economic� background.� Whether� this� lower� socioeconomic� back�
ground�among�rape�complainants�and�defendants�is�true�of�rape�
victims� and� perpetrators� more� generally� (i.e.,� those� whose� cases�
are�not�reported�or�prosecuted)�is�difficult�to�determine.�The�Brit�
ish� Crime� Survey� (BCS)� has� disclosed� a� victim� profile� that� is� re�
markably� similar� to� the� profile� disclosed� by� the� Irish� trial� court�
records� (Myhil� and� Allen,� 2002;� Walby� and� Allen,� 2004).� Unlike�
the� trial� court� records,� the� BCS� is� not� limited� to� complainants�
whose�cases�are�prosecuted,�but�is�drawn�instead�from�the�general�
British�population.�If�the�Irish�experience�of�rape�is�similar�to�that�
in�Great�Britain,�then�the�similarity�in�profile�may�be�evidence�that�
rape� is� a� crime� with� a� lower�socio�economic� tinge.� On� the� other�
hand,� it� may� be� that� there� are� people� from� a� higher� socio�
economic� background� who� suffer� rape� who� have� sufficient� re�
sources� to� access� private� forms� of� assistance,� and� who� therefore�
eschew�the�public�criminal�justice�system.�Similarly,�it�may�be�that�
there�are�perpetrators�of�rape�from�a�higher�socioeconomic�back�
ground� who� have� the� resources� and� wherewithal� to� more� easily�
escape�detection.�The�evidence�at�our�disposal�makes� it� impossi�
ble�to�draw�any�firm�conclusions�on�this�point.�

The�Case�Characteristics�
The� characteristics� of� the� rapes� prosecuted� in� Ireland� are� also�
broadly�in�line�with�the�international�literature.�Three�quarters�of�
these�rapes�were�committed�by�someone�who�was�known�by�the�
complainant� to� some� degree,� while� strangers� made� up� less� than�
one�third�of�perpetrators.�The�majority�of�rapes�occurred�inside�a�
building;� only� one�quarter� occurred� outdoors.� The� vast� majority�
of�rapes�occurred�at�night.�The�majority�of�complainants�reported�
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suffering�physical�injuries,�but�in�most�cases�those�injuries�were�of�
a�fairly�minor�nature.��

The� major� characteristic� disclosed� by� the� trial� court� records� is�
the�presence�of�alcohol.�As�with�the�international�experience,�there�
was� little�evidence�of�so�called�date�rape�drugs�such�as�Rohypnol�
and�GHB�playing�a�major�role� in�the� incidence�of�rape� in�Ireland.�
This�is�not�to�suggest�that�vigilance�against�these�substances�should�
be�relaxed;�rather,�greater�vigilance�needs�to�be�accorded�to�the�im�
pact�of�the�consumption�of�alcohol.�A�total�of�133�complainants�out�
of�182,�and�144�defendants�out�of�188,�reported�having�consumed�
alcohol�in�the�period�prior�to�the�incident.�It�is�also�worthy�of�note�
that�of�the�70�convicted�defendants�in�respect�of�whom�a�Probation�
Report�was�prepared,�three�quarters�indicated�that�they�had�a�his�
tory� of� alcohol� abuse.� The� sheer� quantity� of� alcohol� consumed� is�
alarming:�75�per�cent�of�complainants�and�46�per�cent�of�defendants�
stated�how�much�they�had�drunk�with�enough�specificity�for�us�to�
make�some�broad�estimates�in�terms�of�standard�drinks.�Virtually�
all�had�exceeded�the�recommended�maximum�daily�intake�of�alco�
hol,�while�for�two�thirds�of�these�complainants�and�90�per�cent�of�
these� defendants� the� quantity� of� alcohol� they� had� consumed�
reached� or� exceeded� the� level� of� binge�drinking� (seven� standard�
drinks).�Indeed,�half�of�the�defendants�for�whom�alcohol�consump�
tion� estimates� could� be� made� had� consumed� between� 11� and� 20�
standard�drinks.�These�findings�are�in�line�with�other�research�into�
Irish� drinking� patterns� (Ramstedt� and� Hope,� 2003;� Strategic� Task�
Force� on� Alcohol,� 2004;� Hope,� 2007).� Hope� (2007)� demonstrated�
that� the� average� level� of� consumption� of� alcohol� in� Ireland� is�
among� the� highest� in� the� European� Union.� Ramstedt� and� Hope�
(2003)�found�that�binge�drinking�is�the�norm�among�Irish�men�and�
occurs� in� one�third� of� drinking� sessions� engaged� in� by� Irish�
women.�This�is�especially�the�case�among�young�men�and�women�–�
precisely�the�groups�most�at�risk�of�suffering�and�committing�rape.�
Further,� twice� as� many� Irishmen� as� men� in� any� other� European�
country� studied� had� suffered� at� least� one� of� eight� listed� adverse�
consequences� due� to� their� drinking.� In� particular,� one� in� eight�
Irishmen�reported�having�been�involved�in�a�violent�episode�due�to�
their�drinking�(Ramstedt�and�Hope,�2003:�7)�
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The� consumption� of� alcohol� is� linked� to� lowered� inhibitions,�
loss�of�self�control�and,�at�higher�volumes,�extreme�behaviour�and�
a�much�reduced�ability�to�evaluate�the�consequences�of�one’s�ac�
tions�(Grattan�and�Vogel�Sprott,�2001:�192).�These�effects�have�di�
rect�implications�for�society’s�attempt�to�deal�with�sexual�violence.�
Intoxication�increases�a�person’s�vulnerability�to�sexual�attacks�by�
making� them� less� likely� to� appreciate� dangers� in� a� particular�
situation�that�would�have�been�apparent�to�a�sober�person.�This�is�
especially�true�of�cases�in�which�the�complainant�had�met�the�de�
fendant�only�a�short�time�before�the�rape�occurred,�and�went�with�
him�to�a�lonely�area�where�the�assault�occurred�–�such�cases�made�
up�a�large�proportion�of�the�cases�in�the�trial�court�records.��

An� intoxicated� person� is� also� less� able� to� resist� the� assault.�
There� is�also�evidence�that� intoxicated�people�are�sometimes�tar�
geted�by�those�who�wish�to�engage�in�sexual�behaviour�precisely�
because�they�are�intoxicated�(Kelly�and�Regan,�2001).�At�the�same�
time,�intoxication�impacts�a�person’s�memory�even�at�lower�levels�
of�consumption�(Ling�et�al.,�2003).�An�intoxicated�person�is�conse�
quently�less�likely�to�be�able�to�remember�the�precise�details�of�the�
incident,�and�is�therefore�less�likely�to�be�an�effective�witness.�As�
a�result,�an� intoxicated�person� is�not�only�more�vulnerable� to�at�
tack�but�is�also�less�likely�to�obtain�redress�through�the�legal�sys�
tem.� Further,� experimental� studies� have� shown� that� mock� jurors�
tend�to�attach�more�blame�to�complainants�who�were�drinking�at�
the�time�of�the�incident,�making�effective�redress�even�less�likely.�
For�defendants,�intoxication�makes�engaging�in�extreme�and�out�
rageous�behaviour�more�likely.�They�are�more�likely�also�to�mis�
read�another�person’s�intentions.�Thus,�the�consumption�decisions�
made� by� both� and� women� can� have� the� effect� of� facilitating� the�
incidence� of� rape� and� make� its� detection� and� prosecution� more�
difficult.�Further,� the�consumption�of�alcohol�makes�a� successful�
prevention�campaign�more�difficult�to�design�and�to�achieve.�Ac�
cordingly,�it�is�strongly�recommended�that�dealing�with�Ireland’s�
drinking�culture�be�seen�both�as�a�part�of�any�anti�rape�campaign�
and�a�pre�requisite�for�the�success�of�any�such�campaign.��

�
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Bail�
The� trial� court� records� show� that� three�quarters� of� rape� defen�
dants� are� admitted� to� bail,� usually� by� the� District� Court.� This� is�
not� surprising� given� that� Irish� law� treats� bail� as� an� entitlement:�
the� State� bears� the� burden� of� showing� why� bail� should� not� be�
granted�rather�than�the�reverse.�Being�arrested�and�charged�does�
not� alter� the� defendant’s� presumptive� innocence,� and� admission�
to�bail�is�a�practical�manifestation�of�that�presumption.�There�is�no�
realistic�prospect�of�this�changing,�and�doing�so�would�require�a�
constitutional� amendment.� The� documentation� on� the� trial� court�
records�provides�evidence�as�to�bail�decisions�rather�than�the�fac�
tors�that�lead�to�those�decisions.�Bail�was�granted�to�the�majority�
of� defendants,� and� nearly� 95� per� cent� of� those� defendants� stood�
trial.�These�figures�indicate�that�absconding�while�on�bail�contrib�
utes�directly�to�the�attrition�rate�in�rape�cases�in�only�a�minor�way.�
It�may�be�that�the�prospect�of�a�defendant�receiving�bail�might�con�
tribute�to�victims�either�not�making�or�not�maintaining�a�complaint;�
indeed,�some�evidence�of� this�was�provided�by�participants� in�an�
earlier�part�of�this�study.�While�not�of�itself�grounds�for�the�denial�
of�bail�in�any�particular�case,�the�impact�that�bail�decisions�can�have�
on�the�wider�operation�of�the�criminal�justice�system�is�a�legitimate�
matter� of� concern� for� policymakers.� Accordingly,� it� is� recom�
mended� that� pre�trial� bail� is� never� granted� unconditionally,� and�
that� all� bail� conditions� are� rigorously� enforced.� Doing� so� should�
reduce�the�possibility�of�absconding�as�far�as�possible�while�simul�
taneously�giving�complainants�(and�potential�complainants)�confi�
dence�in�this�aspect�of�the�criminal�justice�system.�It�is�also�recom�
mended�that�the�following�conditions�should�be�attached,�explicitly�
and�in�writing,�to�all�grants�of�bail�in�rape�cases:�

� The�defendant�will�be�of�good�behaviour�and�will�not�commit�
any� offences� while� on� bail.� These� conditions� are� already� re�
quired� by� law� but� they� did� not� always� appear� on� the� docu�
mentation�in�the�trial�court�records.�

� The�defendant�will�not�approach�or�communicate�in�any�way�
with�the�complainant,�either�directly�or�through�a�third�party,�
unless� with� court� sanction.� It� is� not� sufficient� to� prohibit� the�
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defendant�from�approaching�or�communicating�with�witnesses�
in� the�case;�such�a�prohibition�does�cover� the�complainant�as�
she�has�the�status�of�a�witness�but�this�might�not�be�clear�to�the�
defendant.�A�clear�and�direct�prohibition�concerning�the�com�
plainant�will�remove�any�such�doubts.�It�might�be�necessary�to�
vary�this�prohibition�in�some�circumstances�–�where�the�defen�
dant�and�the�complainant�have�children�together,�for�example,�
some�communication�will�probably�be�essential�–�but�in�general�
this� condition� should� be� absolute.� A� number� of� complainants�
mentioned�in�their�victim�impact�statements�that�they�were�up�
set� when� they� saw� the� defendant� who� had� been� released� on�
bail.� There� is� no� way� to� prevent� such� upset,� especially� when�
both�the�complainant�and�the�defendant� live� in�the�same�area,�
but�the�imposition�and�enforcement�of�this�condition�should�re�
duce�the�level�of�upset�that�is�caused�without�unduly�interfering�
with�the�defendant’s�freedom�of�movement.�

� The�defendant�must�remain�within�the� jurisdiction�of�the�Irish�
courts� at� all� times� and� must� therefore� surrender� his� passport�
and�give�an�undertaking�not�to�seek�a�replacement.�The�courts�
must�retain�the�power�to�deal�with�exceptional�issues�that�might�
occasionally�arise�–�a�defendant�might�have�to�travel�abroad�for�
medical� treatment,� for� example.� This� power� should� be� used�
only�exceptionally,�however;� returning�a�passport� to�allow�the�
defendant� to� accompany� his� family� on� a� foreign� holiday� (as�
happened� in�one�case� in� the� trial� court� records)� should�not�be�
permitted.�This�particular�defendant�did�return�to�Ireland,�but�it�
is�not�difficult�to�anticipate�other�defendants�being�less�consci�
entious.�A�defendant,�as�a�presumptively�innocent�person,�is�en�
titled� to� take� a� holiday� but� that� entitlement� must� be� balanced�
with� society’s� right� to� ensure� that� he� stands� trial.� No� such� as�
surance�is�possible�if�the�defendant�is�permitted�to�leave�the�ju�
risdiction�of�the�Irish�courts,�and�there�are�plenty�of�opportuni�
ties�to�take�holidays�within�that�jurisdiction.�

� The�defendant�must�be�required�to�sign�on�at�a�Garda�Station�
as�often�as�is�required�to�restrict�his�ability�to�abscond.�It�needs�
to�be�borne�in�mind�that�with�modern�communications�a�per�
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son�could�be�anywhere�in�the�world�within�twenty�four�hours.�
How�often�a�defendant�should�be�required�to�sign�on�should�
depend�upon�his�resources:�the�greater�his�resources�the�easier�
it� will� be� for� him� to� abscond,� and� therefore� the� more� fre�
quently�he�should�be�required�to�sign�on.��

�
These�conditions�should�be� the�minimum�conditions� required�of�
all� defendants� admitted� to� bail.� They� do� not� unduly� restrict� the�
defendant’s� liberty�but� they�should�make�absconding�more�diffi�
cult� while� also� protecting� the� interests� of� the� complainant.� The�
courts�should,�of�course,�retain�the�power�to�attach�any�other�con�
ditions�required�by�the�circumstances�of�the�case.�

Trial� judges� in� the�Central�Criminal�Court�have�the�power�to�
admit�a�defendant�to�bail�at�any�point�in�the�trial�process,�and�this�
power� seems� to� continue�until� sentence�has� commenced� (Walsh,�
2002:� para.� 10�14).� As� a� result,� a� defendant� who� has� been� con�
victed� of� rape� can� be� admitted� to� bail� while� awaiting� sentence.�
The�trial�court�records�show�that�the�period�between�verdict�and�
sentence� is� about� two� and� a� half� months,� and� that� three� defen�
dants�absconded�at�this�point� in�the�process.�While�this� is�a�very�
small�number�–�two�per�cent�of�those�admitted�to�bail�–�each�time�
a�convicted�defendant�escapes�punishment�by�absconding�there�is�
a�failure�to�fully�vindicate�the�rights�of�the�complainant�and�those�
of�society�more�generally.�It� is�recommended,�therefore,�that�bail�
should�not�be�granted�to�any�defendant�who�has�been�convicted�
of�a�rape�offence.�Such�defendants�should�be�held�on�remand.�De�
fendants� who� are� awaiting� trial� are� presumptively� innocent� and�
are�deserving�of�their�liberty,�but�no�such�presumption�attaches�to�
a�defendant�who�is�awaiting�sentencing.�The�only�conceivable�jus�
tification� for� granting� bail� after� conviction� is� the� possibility,� left�
open�by�the�Supreme�Court�in�People�(DPP)�v.�Tiernan�(1988),�of�a�
non�custodial�sentence�being�the�most�appropriate�sentence�in�the�
circumstances� of� the� case.� In� such� a� case,� the� argument� can� be�
made�that�holding�the�defendant�on�remand�for�any�period,�even�
for�only�a�couple�of�months,�is�inappropriate.�On�the�other�hand,�
it�is�very�much�an�exceptional�case�in�which�a�non�custodial�sen�
tence�would�be�warranted,�as� the�Supreme�Court�pointed�out� in�
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Tiernan.�Indeed,�the�trial�court�records�show�that�only�four�defen�
dants� had� their� custodial� sentences� suspended� in� their� entirety.�
O’Malley�comments�that:�

…�a�combination�of�strong�mitigating�factors�may�justify�a�
non�custodial� sentence� [such� as]� the� general� character� of�
the�accused,�his�youth�or�immaturity�at�the�time�of�the�of�
fence,� an� immediate� acceptance� of� responsibility,� genuine�
remorse,� the� exceptional� hardship� which� imprisonment�
would� cause� (because,� for� example,� of� a� disability� on� the�
part�of�the�accused)….�Seldom�will�any�one�of�those�factors�
be� sufficient� in� itself� but� a� co�existence� of� several� of� them�
may� tip� the� balance� in� favour� of� a� non�custodial� sentence�
(2006:�para.�11�06).�

Even�where� such�a� combination�exists,�however,� it� is�difficult� to�
see� how� remanding� an� offender� convicted� of� rape� for� less� than�
three�months�could�be�considered�disproportionate�or�incorrect�in�
principle,�and�it�is�only�when�one�or�both�of�these�conditions�exist�
that�the�sentence�must�be�overturned.��

Finally,� the�Victims’�Charter�published�by� the�Department�of�
Justice,� Equality� and� Law� Reform� asserts� that� complainants� will�
be�told�by�the�Gardaí�whether�a�defendant�is�being�remanded�in�
custody�or�has�been�admitted�to�bail.� In� the� latter�case,� the�com�
plainant� will� also� be� informed� of� any� conditions� attached� to� the�
admission�to�bail.�The�Charter�has�no�legal�basis�(which�is�a�point�
for�discussion�later)�and�the�Charter�makes�no�mention�of�any�ob�
ligation� on� the� criminal� justice� agencies� to� implement� a� quality�
control�procedure�to�ensure�that�the�standards�in�the�Charter�are�
met.� The� only� way� to� enforce� these� standards,� therefore,� is� the�
complaints� procedure� under� which� the� complainant� may� write�
either�to�the� local�Superintendent�or� to�the�Garda�Victim�Liaison�
Officer� at� Garda� Headquarters� (Department� of� Justice,� Equality�
and�Law�Reform,�1999:�9).�Thus,�the�complainant�effectively�bears�
responsibility� for� ensuring� that� the� Charter� is� adhered� to.� Not�
only�does�this�place�the�enforcement�obligation�upon�the�service�
user�rather�than�the�service�provider,�but�it�also�expects�a�great�deal�
from� a� person� who� the� evidence� shows� is� likely� to� be� in� a� poor�
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psychological� condition.� It� is� recommended,� therefore,� that� the�
Charter� be� amended� to� include,� in� addition� to� the� complaints’�
procedure,�an�explicit�commitment�by�all�criminal�justice�agencies�
to�take�active�measures�to�ensure�that�their�responsibilities�under�
the�Charter�will�be�properly�discharged.�

Juries�
The�trial�court�records�demonstrated�continuing�male�dominance�
of� the�trial� juries� in�rape�cases.�Fifty�nine�per�cent�of� jurors�were�
male,� two�thirds� of� all� juries� had� a� majority� of� men,� and� three�
quarters�of�all� jury�foremen�were�male.�Nevertheless,�the�records�
also�show�that�the�male�dominance�of�juries�has�declined�since�the�
1980s,�and� this�dominance� is� far� from�overwhelming.� In�particu�
lar,� over� 90� per� cent� of� juries� had� at� least� three� of� each� gender�
thereby� allowing� the� members� of� the� minority� gender� to� force� a�
hung� jury� if� they�so�chose.�Given� the� findings�of� the�majority�of�
the�experimental�studies�that�female�jurors�are�more�sympathetic�
to� complainants� while� male� jurors� are� more� likely� to� excuse� de�
fendants,�it�was�surprising�that�male�dominated�juries�were�found�
to�be�the�most�likely�to�convict�a�defendant�of�rape�while�female�
dominated� juries� failed� to� convict� a� defendant� even� once.� This�
finding�corroborates�the�anecdotal�evidence�offered�by�judges�and�
barristers�in�several�studies�that�in�their�experience�female� jurors�
were� more� harsh� to� complainants� than� male� jurors� (e.g.,� Harris�
and�Grace,�1999:�37;�Temkin�and�Krahe,�2008:�136�7).�The�finding�
also�corroborates�Simon’s�view� (1968:�118)� that�no�single�charac�
teristic� such� as� gender� can� predict� how� a� person� will� vote� on� a�
jury.� Consequently,� simply� increasing� the� number� of� female� ju�
rors,�as�has�been�suggested�by�some�law�reform�bodies�and�com�
mentators,�is�unlikely�to�increase�the�conviction�rate�in�rape�cases.�
It�is�recommended�that�juries�in�rape�cases�continue�to�be�chosen�
on�the�basis�of�random�selection.��

Figures�from�the�Courts�Service�indicate�that�235�people�were�
convicted� of� rape� or� rape� and� other� offences,� and� a� further� 98�
were�convicted�of�lesser�sexual�offences.�These�figures�do�not�dif�
ferentiate�between�adult�and�child�cases,�nor�do�they�distinguish�
between� convictions� and� guilty� pleas.� When� these� distinctions�
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were�made,�it�became�apparent�that�there�has�been�a�stunning�re�
luctance�among�Irish�juries�to�convict�defendants�of�rape,�and�an�
almost�total�aversion�to�convicting�for�rape�under�section�4.�Less�
than�20�per�cent�of� juries�considering�rape�charges�of�either�vari�
ety,�and�only�four�our�of�29�juries�considering�charges�of�rape�un�
der�section�4,�rendered�a�verdict�of�conviction.�No�doubt�some�of�
these�defendants�in�these�cases�deserved�to�be�acquitted�–�the�fact�
that�nine�juries�were�directed�to�acquit�indicates�that�the�Director�
of� Public� Prosecutions� sometimes� takes� cases� that� turn� out� to� be�
quite�weak�evidentially.�Indeed,�in�one�of�these�cases,�the�prosecu�
tion� case� was� so� weak� that� the� Central� Criminal� Court� awarded�
costs� against� the� State,� a� move� that� rarely� occurs� in� a� criminal�
case.� Even� allowing� for� just� acquittals,� however,� 84� juries� were�
given� the�opportunity� to�convict� the�defendant�of� rape�and�only�
20�did�so.�This�is�an�exceptionally�poor�return.�

Further,�seven�juries�convicted�the�defendant�of�a�lesser�sexual�
offence,� and� four� juries� convicted� the� defendant� of� a� non�sexual�
offence,� having� acquitted� the� defendant� of� rape� charges.� These�
appear�to�be�highly�inconsistent�results:�clearly,�the�juries�in�these�
cases�accepted�that�there�was�at�least�some�merit�in�the�complain�
ant’s�allegations�but�they�were�unwilling�to�convict�the�defendant�
of�rape.�The�literature�suggests�that�juries�routinely�base�their�de�
cisions�in�rape�cases�on�extra�legal�factors�such�as�rape�myths,�and�
these�results�are�consistent�with�this�suggestion.�These�results�do�
not,�however,�prove� that� this� is� the�case�and� the�official�policy�of�
surrounding� the� jury’s� deliberations� in� secrecy� makes� a� deeper�
investigation�more�difficult.��

Difficult,�but�not� impossible.�In�Great�Britain,�section�8�of�the�
Contempt� of� Court� Act� 1981� makes� it� an� offence� for� anyone� to�
question� jurors� about� the� content� of� their� deliberations.� No�such�
statutory�provision�exists�in�this�jurisdiction.�Irish�law�appears�to�
be�that�as�explained�by�the�Court�of�Appeal�in�Attorney�General�for�
England� and� Wales� v.� New� Statesman� (1981),� a� case� involving� the�
prosecution� of� the� defendant� magazine� for� the� publication� of� a�
series�of�interviews�with�the�jurors�in�a�high�profile�case�against�a�
prominent� politician.� The� Court� of� Appeal� ruled� that� the� defen�
dant� company’s� actions� did� not� constitute� a� contempt� as� there�
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was� no� possibility� of� any� interference� with� the� course� of� justice�
because� the� interviews� were� conducted,� in�good� faith,�only�after�
the� trial� had� been� concluded.� This� judgment� clearly� leaves� open�
the� possibility� of� conducting� post�verdict� interviews� with� jurors.�
Further,�the�New�Zealand�Law�Commission,�operating�under�a�le�
gal�regime�that�is�almost�identical�to�that�which�exists�in�this�juris�
diction,�recently�conducted�and�published�an�in�depth�study�of�the�
criminal� jury� that� featured�a�quantitative�examination�of�delibera�
tions�with� jurors� in� real� cases� (1999�and�2001).� The� publication� of�
this�study�is�proof�that�jury�deliberations�can�be�the�subject�of�em�
pirical�study�without�undermining�the�secrecy�that�is�required�for�
jurors�to�deliberate�freely�and�openly�with�each�other.�Our�findings�
from�the� trial� court� records�suggest� that� the�effect�of�many�of� the�
legal�reforms�enacted�over�the�last�25�years�may�have�been�reduced�
in�contested�rape�cases�by�the�conclusions�of�rape�juries.�Our�ability�
to� counter� what� appears� to� be� the� pervasive� influence� of� rape�
myths�is�severely�hampered�by�our�ignorance�of�the�jury’s�delibera�
tive� processes� in� rape� cases.� Accordingly,� it� is� strongly� recom�
mended� that� an� empirical� study� be� commissioned,� as� a� matter� of�
urgency,� into�the�deliberations�of�rape� juries� to�determine�the�fac�
tors�that�lead�these�juries�to�their�verdicts.�

Such�a�study�will� take� time,�and�rape�prosecutions�cannot�be�
suspended�until� it� is�completed.�Nor�is� it�acceptable�to�allow�the�
possibility� that� extra�legal� factors� continue� to� exert� an� influence�
on�the�outcome�of�rape�trials.�In�the�meantime,�therefore,�it�is�rec�
ommended�that�legislative�steps�be�taken�immediately�to�counter�
the�apparent� influence�of� rape�myths� in� trials.� In�particular,� trial�
judges�should�be�required�to�instruct�juries�that�there�is�a�distinc�
tion� between� concluding� that� a� complainant� has� acted� foolishly�
and� a� conclusion� that� the� complainant� is� therefore� fully� or� par�
tially� responsible� for� the� rape.� A� parallel� could� be� drawn� here�
with�a�person�who�leaves�the�doors�and�windows�in�his�unoccu�
pied�home�wide�open.�If�he�returned�home�to�find�that�he�has�suf�
fered�a�burglary,�no�doubt�many�would�conclude�that�he�had�acted�
foolishly;� they� might� even� conclude� that� he� was,� in� some� sense,�
‘asking�for�it’.�None�would�dispute,�however,�that�he�has�suffered�a�
burglary,� and� none� would� argue� that� a)� the� homeowner� should�
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share�responsibility�for�the�burglary�with�the�burglar,�or�b)�that�the�
burglar’s�responsibility�for�the�burglary�was�somehow�reduced�by�
the�homeowner’s�actions.�In�other�words,�the�homeowner’s�actions�
and�those�of�the�burglar�are�not�connected.�The�evidence�from�the�
literature� indicates,� however,� that� for� a� large� proportion� of� the�
population,�no�such�disconnect�occurs�in�a�rape�case.�Jurors�appear�
to� be� willing� to� attach� at� least� some� degree� of� blame� to� the� com�
plainant�on�the�basis�that�she�(or�he)�has�acted�foolishly�or�put�her�
self� in� harm’s� way.� A� strongly� worded� judicial� instruction� to� the�
following�effect�might�help�to�counter�these�beliefs:�

…�if�the�jury�is�satisfied�that�the�prosecution�has�proven�all�
the�elements�of� the�crime�of� rape,�and� the� jury� is� satisfied�
that� the� complainant’s� actions� and� decisions� prior� to� the�
rape� were� foolish,� this� foolishness� does� not� of� itself� make�
the� complainant� in� any� way� responsible� for� the� rape� in�
flicted�upon�her�by�the�defendant.�

It� might� be� objected� that� a� legislative� change� has� been� recom�
mended�in�an�area�of�the�law�that�is�in�urgent�need�of�further�re�
search�prior�to�the�completion,�or�even�the�commissioning,�of�that�
research.�There�is�not�even�any�direct�proof�that�juries�are�making�
decisions� on� the� basis� of� extra�legal� factors.� On� the� other� hand,�
even� if� it� is� subsequently� shown� that� juries� are� not� basing� their�
decisions�on�rape�myths�or�other�extra�legal�factors,�the�proposed�
judicial� instruction� does� no� more� than� to� re�state� the� law� as� it�
stands.�In�essence,�it�reminds�the�jury�that�the�complainant’s�fool�
ishness�is�not�legally�to�be�regarded�as�a�full�or�partial�defence�for�
the�defendant’s�actions.�More� fundamentally,� the�possibility� that�
jury�decisions� in� rape�cases�might�be�based�upon�prejudice� is� so�
antithetical�to�any�sense�of�justice�that�waiting�for�this�research�to�
be�completed�is�not�a�viable�option.�

Attrition�
The�trial�court�records�indicate�that�the�attrition�figures�provided�
by�the�Department�of�Justice,�Equality�and�Law�Reform�for�Regan�
and� Kelly’s� (2003)� study� that� lead� directly� to� this� study� being�
commissioned� were� unduly� pessimistic.� In� terms� of� defendants,�
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70�out�of�181�for�whom�the�outcome�of�their�cases�was�known,�or�
39� per� cent,� were� convicted� of� rape.� Assuming� that� the� attrition�
rate�is�defined�as�cases�that�fail�to�result�in�a�conviction�for�rape,�
this�finding�would�give�an�attrition�rate�of�61�per�cent.�This�rate�is�
very�high,�certainly,�but�is�a�far�cry�from�the�figure�of�99�per�cent�
given� to�Regan�and�Kelly�by� the�Department�of� Justice,�Equality�
and�Law�Reform.�If� the�attrition�rate� is�defined�in�terms�of�cases�
that� fail� to� result� in� any� kind� of� conviction,� the� findings� of� this�
study� become� even� more� favourable� to� Ireland.� Seventy� defen�
dants�were�convicted�of�rape�and�a�further�38�were�convicted�of�a�
lesser�sexual�offence�or�a�non�sexual�offence.�On�these�figures,�the�
attrition�rate�would�be�a�little�over�40�per�cent.��

If�attrition�is�defined�in�terms�of�rape�charges�rather�than�de�
fendants,� the� trial� court� records� show� that� 114� rape� charges� re�
sulted� in� conviction� out� of� 325� charges� originally� laid.� The� attri�
tion�rate�on�these�figures�would�be�65�per�cent.� If�convictions�on�
lesser�and�non�sexual�charges�are�included,�the�records�show�that�
235�out�of�668�original�charges�resulted�in�a�conviction,�giving�an�
attrition�rate�also�of�65�per�cent.�Again,�this�rate�is�very�high�but�it�
is� still� substantially� better� than� the� rate� ascribed� to� Ireland� by�
Regan�and�Kelly.�Admittedly,� their� figures�began�with� the�num�
ber� of� cases� reported� to� the� Gardaí� while� the� figures� in� the� trial�
court� records�begin�with� the�cases� that�are�prosecuted.�Regretta�
bly,� while� Garda� statistics� show� that� nearly� 2,500� cases� of� rape�
and� rape� under� section� 4� were� reported� to� the� Gardaí� between�
2000�and�2005�(Commissioner�of�An�Garda�Síochána,�2001�2006),�
these�figures�do�not�distinguish�between�adult�and�child�cases.�As�
a� result,� it� is� not� possible� to� make� a� direct� comparison� with� the�
figures�presented�by�Regan�and�Kelly.�Nevertheless,�we�are�con�
fident� that� the�attrition�rate� in�adult�rape�cases� in�Ireland�is�sub�
stantially�lower�than�that�suggested�in�the�earlier�report.��

Sentencing��
The� mean� sentence� for� rape� was� 105.71� months� and� the� median�
sentence� was� 96� months.� It� is� impossible� to� categorically� state�
whether�or�not�these�figures�adequately�reflect�the�seriousness�of�
the�offence�of�rape.�It�is�clear,�however,�that�the�mean�sentence�for�
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rape�in�Ireland�compares�quite�favourably�(in�terms�of�severity)�to�
the�mean�sentences�imposed�in�other�jurisdictions.�Table�6.44�sets�
out� the� average� sentences� imposed� for� rape� in� Ireland,� England�
and� Wales,� Victoria� (Australia)� and� New� Zealand� over� recent�
timeframes.�

The�average�sentence�for�rape� imposed�in�Ireland�is�the�most�
severe�among�these�four�jurisdictions.�Only�the�United�States�has�
an� average� sentence� for� rape� that� is� longer� than� that� in� Ireland�
(164�months,�according�to�Greenfeld,�1997:�14).�The�evidence�sug�
gests�that,�at�least�from�a�comparative�perspective,�rape�sentences�
in�Ireland�are�not�generally�unduly�lenient.�

Table�6.44:�Average�Sentences�for�Rape,�by�Jurisdiction�

Jurisdiction� Average�Sentence�
(in�months)�

Time�Frames�

Ireland� 105.71� 2000�2005�

England�and�Wales� 87.22� 2000�2004�

Victoria,�Australia� 63.80� 2003�2008�

New�Zealand� 99.73� 2000�2006�

�
O’Malley�notes�that�there�have�been�consistent�calls�for�the�intro�
duction�of�sentencing�guidelines� to�deal�with�perceptions�of�dis�
parities� in�sentencing�(2006:�Chapter�3).�The�fact�that�the�English�
courts�operate�under�a�guidelines�regime,�and�the�fact�that�the�av�
erage� Irish� sentence� for� rape� is� considerably� higher� than� that� in�
England,� demonstrates� that� the� introduction� of� a� guidelines� re�
gime� does� not� necessarily� lead� to� an� increase� in� the� severity� of�
sentences.�Whether�the�introduction�of�such�a�regime�would�lead�
to� greater� consistency� in� Irish� sentences� is� difficult� to� gauge�
(O’Malley,� 2006:� para.� 3�17).� The� Irish� courts� have� consistently�
stated�that�sentences�should�be�proportionate�to�both�the�severity�
of�the�crime�and�the�personal�circumstances�of�the�offender.�Given�
the� variety� of� factors� that� the� court� must� consider� it� is� unlikely�
that�such�an�approach�to�sentencing�will�ever�give�rise�to�consis�
tency�in�terms�of�outcome.�The�trial�court�records�show�that�three�
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quarters� of� Irish� sentences� for� rape� are� for� imprisonment� for� be�
tween� five� and� ten� years� with� a� median� sentence� of� eight� years�
imprisonment.� These� figures� suggest� that� the� majority� of� sen�
tences�imposed�are�not�wildly�inconsistent.�Structurally,�it�is�per�
haps� fortunate� that� only� a� small� number� of� Irish� judges� are� in�
volved� in� the�sentencing�of� rape�offenders;� such�a�small�number�
increases� the� likelihood� of� consistency� and� therefore� serves� to�
limit� the� excesses� of� the� individualised� approach� to� sentencing�
required�of�Irish�criminal�courts.�

Whether� the� introduction� of� a� guidelines� regime� would� in�
crease�the�consistency�of�sentences�imposed�for�rape�beyond�that�
which� already� exists� is� unclear.� Much� would� depend� on� the� na�
ture� of� the� regime� imposed.� To� achieve� complete� consistency� of�
outcome�would�require�a�regime�that�effectively�required�manda�
tory�sentences,�but�it� is�difficult�to�see�how�such�a�regime�would�
survive�constitutional�challenge�(People�(DPP)�v.�Tiernan,�1988).�A�
regime�that�permits�trial�judges�to�depart�from�the�guideline�sen�
tences�would�have�a�better�chance�of�survival,�but�the�existence�of�
such� discretion� tends� to� undermine� the� effort� to� achieve� consis�
tency�of�outcome.�This�kind�of�regime�might�improve�consistency�
of�outcome�to�some�degree,�but�given�the�relatively�high�degree�of�
consistency�that� the�Irish�courts�have�already�achieved,� it� is�sub�
mitted�that� the�consistency�benefits�of� the� introduction�of�such�a�
regime�would� likely�be�quite�minimal.�Accordingly,�any�case� for�
the�introduction�of�sentencing�guidelines�based�upon�consistency�
is� quite� weak� and� serves� to� distract� attention� from� other,� more�
pressing� sentencing� issues:� the� use� of� concurrent� sentences� and�
the� use� of� suspension� periods� and� their� interaction� with� post�
release�supervision�orders.�

Concurrent�Sentencing�

The� Irish� courts� have� regularly� stated� that� their� discretion� to� im�
pose�consecutive�sentences�should�be�used�sparingly,�and�this�ap�
proach� was� reflected� in� the� trial� court� records.� In� every� case� in�
which�more�than�one�sentence�was�imposed�upon�a�defendant�they�
were�ordered�to�run�concurrently.�The�only� time�consecutive�sen�
tences�were�imposed�–�on�a�defendant�who�pleaded�guilty�in�three�
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different� trials� to� raping� three� different� women� on� three� different�
occasions� –� the� Court� of� Criminal� Appeal� ordered� that� the� sen�
tences�were� to�run�concurrently,�but� increased�them�such�that� the�
defendant�would�be�subject�to�the�same�maximum�period�in�prison�
as� under� the� original� trial� court� formulation.� In� other� words,� the�
Court�of�Criminal�Appeal�was�concerned�solely�to�remove�the�con�
secutive�sentences�rather�than�to�reduce�the�defendant’s�sentence.��

The� courts� have� not� explained� their� hostility� to� consecutive�
sentences� other� than� to� note� that� ‘American�style’� sentences� of�
hundreds�of�years�do�not�form�part�of�Irish�jurisprudence.�Yet�the�
use� of� consecutive� sentences� is� fully� in� line� with� first� principles�
when�the�offences�in�respect�of�which�the�sentences�are�imposed�
do� not� form� part� of� the� same� incident.� Take� the� facts� of� DPP� v.�
Byrne�(1995):�the�defendant�was�convicted�of�raping�two�unrelated�
women� in� their�own�homes�on� two�different�occasions.�The� trial�
court� imposed�a�10�year� sentence� in� respect�of�each�rape�but�or�
dered� that� the� sentences� should� run� concurrently.� In� these� cir�
cumstances,� consecutive� sentences� would� more� accurately� have�
reflected�the�reality�of�what�the�defendant�actually�did�and�would�
more�realistically�have�vindicated�the�rights�of�both�of�the�victims.�
Further,�it�can�be�argued�that�the�use�of�concurrent�sentences�cre�
ates�an�incentive�to�commit�more�rapes�in�that�the�defendant�will�
serve� only� one� effective� sentence� no� matter� how� many� rapes� he�
commits.� Given� these� disadvantages,� it� is� incumbent� upon� the�
courts�to�explain�why�a�person�who�commits�offences�against�dif�
ferent�people�at�different� times�and� in�different� locations� should�
serve� only� one� effective� sentence.� A� similar� explanation� is� re�
quired�when�the�defendant�commits�multiple�offences�against�the�
same�complainant,�especially�when�the�offences�are�committed�on�
different�occasions�and/or�in�different�locations.�

Use�of�Suspension�Periods�

The� great� majority� of� rape� sentences� are� subject� to� a� suspension�
period,�although�it�is�rare�for�a�defendant�to�have�his�sentence�sus�
pended� entirely.� The� median� suspension� period� is� 18� months.�
These� suspension� periods� had� a� dramatic� effect� on� the� actual�
maximum� periods� that� the� defendant� could� serve,� especially� in�
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cases�in�which�the�defendant�pleaded�guilty.�Nevertheless,�suspen�
sion�periods�are�justified�on�the�basis�that�most�people�who�go�into�
prison�will�at� some�point�come�out�again,�and�by�suspending� the�
final�portion�of�their�sentence�these�offenders�will�make�the�transi�
tion�back�to�independent�life�knowing�that�if�they�commit�any�of�
fence�the�remainder�of�the�original�sentence�can�be�reactivated.�The�
suspension�period�thus�acts�as�an�incentive�to�avoid�further�crimi�
nal�activity.�During�the�period�of�this�study�there�was�no�statutory�
authority�to�impose�a�suspended�sentence,�but�this�lacuna�has�since�
been�filled�by�section�99�of�the�Criminal�Justice�Act�2006.��

The� principal� issue� that� arises� in� connection� with� suspension�
periods� is� how� they� interact� with� post�release� supervision.� Post�
release�supervision�was� introduced� into� Irish� law�by� the�Sex�Of�
fenders�Act�2001�expressly�to�ensure�that�offenders�who�are�made�
subject� to� a� Post�Release� Supervision� Order� will� re�enter� society�
under� the� supervision� of� the� Probation� Service.� The� Minister� for�
Justice,� Equality� and� Law� Reform� told� the� Dáil� that� the� primary�
purpose�of�such�an�Order�was�to�‘help�the�offender�maintain�self�
control� over� his� offending� behaviour’.*� The� purpose� of� the� sus�
pended� sentence� is� to� induce� an� offender� who� is� released� from�
prison�early�to�improve�his�behaviour�through�the�threat�of�resur�
recting� the�balance�of�his�prison�sentence�should�he�commit� fur�
ther� offences� during� the� currency� of� the� suspension� period� (Os�
borough,�1982).� It� is�apparent� that� the�purpose�of� the�suspended�
sentence�and�that�of�the�Post�Release�Supervision�Order�are�simi�
lar.�To�be�sure,�they�are�not�the�same�–�as�its�name�suggests,� the�
Supervision� Order� requires� that� the� offender� be� closely� super�
vised� whereas� an� offender� who� is� released� on� a� suspended� sen�
tence� merely� enters� into� a� bond� to� be� of� good� behaviour.� Simi�
larly,� the� penalties� for� breach� are� different:� the� suspended� sen�
tence�can�be�reactivated�upon�presentation�to�the�court�of�credible�
evidence� of� the� breach� (O’Malley,� 2006:� para.� 22�13)� whereas� a�
breach�of�a�Supervision�Order�is�an�offence�in�its�own�right�sub�

������������������������������������������������������
*� Statement� by� the� Minister� for� Justice,� Equality� and� Law� Reform,� John�
O’Donoghue,�TD�opening�the�second�stage�of�the�Sex�Offenders’�Bill�2000�on�6�
April�2000,�517�Dáil�Debates�1085.�
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ject� to�a�maximum�sentence�of�12�months� imprisonment.�Never�
theless,� the� two� dispositions� overlap� to� a� great� degree,� and� it�
would�be�worth�considering�whether�the�introduction�of�Supervi�
sion� Orders� has� now� effectively� superseded� the� suspended� sen�
tence,� especially� when� both� are� applied� to� the� same� offender.�
Suppose� a� rape� offender� is� sentenced� to� eight� years’� imprison�
ment�with�the�final�two�years�suspended,�and�to�a�period�of�five�
years�post�release�supervision.�Such�a�formulation�is�far�from�un�
usual.�The�offender�will�serve�a�maximum�of�six�years�in�prison,�
although�he�will�almost�certainly�serve� less�because�of� the�statu�
tory� remission� of� 25� per� cent� for� good� behaviour.� Once� he� is� re�
leased� from� prison,� the� offender� will� for� two� years� be� subject� to�
both� the� Damocletian� sword� of� the� suspended� sentence� and� the�
close�supervision�of�the�Probation�Service,�which�supervision�will�
continue�beyond� the� currency�of� the� suspended�sentence� for�an�
other�three�years.�Both�dispositions�are�aimed�at�encouraging�the�
offender�to�rehabilitate�himself.�Is�it�necessary�to�use�both�disposi�
tions� simultaneously?� If� the� offender� is� subject� to� close� supervi�
sion� what� effective� role� does� his� suspended� sentence� play?� Fur�
ther,�the�supervision�order�is�only�to�be�issued�if�the�trial�judge�is�
satisfied�that�close�supervision�is�required.�But�if�such�supervision�
is� necessary,� is� this� not� tantamount� to� an� admission� that� the� of�
fender’s� bond� to� be� of� good� behaviour� is� insufficient?� If� so,� it� is�
surely� arguable� that� this� particular� offender� was� an� unsuitable�
candidate�for�a�suspended�sentence�in�the�first�place.�It�is�not�rec�
ommended�that�either�disposition�be�abandoned;�rather,�it�is�rec�
ommended�only�that�the�use�of�these�dispositions�be�rationalized�
more�clearly,�especially�if�it�is�proposed�to�use�them�together.�

Delay�
The�typical�adult�rape�case� takes�33�months� (two�years�and�nine�
months)�to�complete.�It�took�just�over�13�months�from�the�date�of�
the�incident�for�the�defendant�to�be�returned�for�trial,�and�another�
16� months� for� the� defendant’s� trial� to� be� reached.� These� figures�
tally� almost� exactly� with� the� figures� published� by� the� National�
Crime�Council�in�2006,�as�Table�6.45�shows�(all�figures�rounded).�
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Table�6.45:�Delays,�by�Study�

Period� National�Crime�
Council�(2006)�

Present�Study���
(2009)�

Arrest�� Return* 11�months� 13�months�

Return�� Trial� 16�months� 16�months�

Trial�� Sentence� 3�months� 3�months�

�
The� timescales� in� the� two� studies� are� virtually� identical,� but� the�
earlier� study� did� not� distinguish� between� adult� and� child� rape�
cases.�The�Council�recommended�that�rape�cases�should�not�ordi�
narily� take� more� than� 54� weeks� to� proceed� from� initial� arrest� to�
the�start�of�trial.�The�Council�recommended�that�the�Garda�inves�
tigation� should� be� completed� within� six� and� a� half� months.� To�
that�end,�the�Council�recommended�the�opening�of�new�specialist�
sexual�assault�units�in�major�hospitals�around�the�country,�to�en�
sure�minimal�delays�in�the�processing�of�forensic�examinations�in�
rape� cases� (a� similar� recommendation� was� made� earlier� in� this�
study,� although� for� different� reasons).� The� Council� further� rec�
ommended�that� the�senior� investigating�Garda�and�a�member�of�
the�Office�of� the�DPP�be�made�responsible� for�ensuring� that� this�
timeline�be�adhered�to.�Finally,�the�Council�recommended�that�the�
defendant’s� trial�should�start�within�six�months�from�the�date�of�
his� return� for� trial.� The� Council� noted� that� since� their� research,�
waiting�periods�in�the�Central�Criminal�Court�had�been�reduced,�
and�recommended�the�use�of�pre�trial�hearings�and�that�there�be�
sufficient�judges�and�support�personnel�to�ensure�that�cases�listed�
for� trial� actually� go� to� trial.� The� Council� also� recommended� the�
use� of� a� common� numbering� system� for� prosecutions� among� all�
criminal� justice� agencies� to� aid� communications.� We� endorse� all�
the�Council’s�recommendations�and�have�nothing�to�add.�

������������������������������������������������������
*�The�Council�used�the�date�of�the�defendant’s�first�arrest�as�their�staring�point,�
while�we�used�the�date�of�incident.�We�found,�however,�that�in�typical�cases�the�
defendant�was�first�arrested�within�24�hours�of�the�complainant’s�report�who�in�
turn�typically�made�her�report�within�24�hours�of�the�incident�occurring.�Conse�
quently,�there�is�little�practical�difference�between�the�two�starting�points.�



� Rape�and�Justice�in�Ireland�336

Victims’�Rights�
The�Oireachtas�has�taken�a�series�of�steps�designed�to�improve�the�
lot�of�the�complainant.�One�of�those�measures�was�the�publication�
in� 1999� of� a� Victims’� Charter� which� sets� out� the� standards� that�
complainants� can� expect� from� the� various� agencies� involved� in�
the�criminal�justice�system.�Ireland�has�used�this�Charter�to�argue�
that� it� has� lived� up� to� its� obligations� under� the� EC� Council�
Framework�Decision�on�the�Standing�of�Victims�in�Criminal�Pro�
ceedings� (2001).�The�European�Commission�was� tasked�with�de�
termining� the� extent� of� compliance� among� Member� States,� and�
concluded� that� the� Victims’� Charter� did� not� discharge� Ireland’s�
obligations.�In�coming�to�this�conclusion,�the�Commission�pointed�
on�several�occasions�to�the�fact�that�the�Charter�expressly�does�not�
create� legal� rights� (European� Commission,� 2004:� 6,� 9,� 10).� Irish�
commentators�have�similarly�pointed�to�the�lack�of�a�legal�basis�as�
a� major� deficiency� in� the� Charter� (Rape� Crisis� Network� Ireland,�
2005:�5;� Irish�Council�on�Civil�Liberties,�2008:�19�20).� It� is�recom�
mended� that� this� deficiency� be� corrected� and� that� the� Victims’�
Charter�be�placed�upon�a�statutory�footing.�As�already�noted,�it�is�
also�strongly�recommend�that� in�addition� to� the�complaints�pro�
cedure�already�in�the�Charter,�each�criminal�justice�agency�be�re�
quired�to�put�in�place�a�quality�control�procedure�that�will�ensure�
that�the�standards�set�out�in�the�Charter�are�delivered.�

Section�5�of�the�Criminal�Justice�Act�1993�requires�trial�judges�
to�take�into�account�the�impact�of�a�sexual�or�violent�crime�upon�
the�complainant.�The�trial�transcripts�(see�below)�indicate�that�the�
level� of� trauma� suffered� by� the� complainant� is� the� single� most�
common�aggravating�factor�mentioned�by�the�trial� judges,�which�
in�turn�indicates�a�high�level�of�compliance�with�the�primary�re�
quirement�of�section�5.�This�provision�also�gives�the�complainant�
a� statutory� right� to� address� the� court� as� to� the� impact� of� the� of�
fence.�The�use�of�victim�impact�statements�has�been�controversial,�
with� most� commentators� expressing� the� fear� that� the� complain�
ants� would� take� the� opportunity� offered� by� the� statement� to� en�
gage� in�retribution.�No�empirical�evidence�has�ever�been�offered�
in�support�of�these�claims,�however,�and�the�victim�impact�state�
ments� contained� in� the� trial� court� records� offer� no� support� for�
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them�either.�The�offender�and�sentencing� issues�were�mentioned�
in�less�than�one�fifth�of�all�victim�impact�statements.�These�issues�
were� most� likely� to� occur� in� statements� prepared� by� the� com�
plainants� themselves,� and� the� offender� was� usually� described� in�
uncomplimentary�terms.�It�is�hardly�surprising�that�a�complainant�
would�have�a�low�opinion�of�the�man�just�convicted�of�raping�her,�
and�it�seems�unlikely�that�the�judiciary�would�pay�much�attention�
to� such� descriptions.� There� is� no� doubt� that� these� issues� should�
not� be� mentioned� in� the� victim� impact� statements,� however,� but�
there�is�no�evidence�that�it�was�done�maliciously.�Further,�this�is�a�
problem� that� can�be� fixed�quite�easily.�The�Scottish�Government�
introduced�a�victim�impact�scheme�in�April�2009,�and�Information�
Packs� have� been� produced� to� be� sent� to� all� victims� as� needed.�
These�packs�include�a�standardised�statement�form�and�explana�
tory� material� including� a� pamphlet� entitled,� Making� a� Victim�
Statement.�This�pamphlet�includes�the�following�section:�

What�Sort�of�Information�Should�Not�Be�Included?�

Although�you�can�refer�to�the�crime,�you�should�not�describe�
what�happened�as�the�court�will�hear�about�this�during�the�
trial.� Don
t� refer� to� any� previous� incidents.� Only� describe�
how�the�crime�has�affected�you�and�don
t�include�any�infor�
mation�about�how�the�crime�may�have�affected�other�people,�
such� as� your� children.� Don
t� include� any� views� on� the� ac�
cused�or�what�sentence�you�think�he�or�she�should�receive.�
The�Judge�or�Sheriff�decides�the�sentence�after� taking�all�of�
the�facts�into�account�(Scottish�Executive,�2009:�4).�

It� is� recommended� that� a� similar� publication� be� drafted� for� this�
jurisdiction,� thereby� giving� complainants� clear� guidance� on� the�
limits�of�victim�impact�statements.��

Section�6�of� the�Criminal� Justice�Act�1993�made�provision�for�
Compensation� Orders� to� be� made� against� defendants� following�
conviction.�The�Act�does�not�specify�who�is�responsible�for�seek�
ing�compensation�for�the�complainant�or�whether�trial�judges�are�
supposed�to�exercise�this�power�of�their�own�volition.�Among�the�
trial�court�records�there�were�only�two�instances�of�Compensation�
Orders� being� awarded.� There� is� anecdotal� evidence� that� private�
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compensation�is�often�paid�but�details�on�these�arrangements�are�
not�generally�available,�and�therein� lies� the�problem.� In�enacting�
section� 6,� the� Oireachtas� has� taken� the� view� that� compensation�
should� be� presumptively� payable� by� offenders� to� their� victims,�
with� the� compensation� amount� to� be� determined� openly� by� an�
independent� judge.� Relying� upon� private� arrangements� subverts�
the� clear� intention� of� the� Oireachtas,� so� it� is� recommended� that�
section�6�be�amended�to�clarify�and�strengthen�the�compensation�
procedures.�Compensation�should�be�considered�in�every�case�in�
which�a�rape�has�been�shown�to�have�been�committed.�To�ensure�
that� this� is�done,� it� is� recommended�that�a�specific� responsibility�
to� seek� compensation� be� imposed� upon� the� most� relevant� body.�
The�complainant�has�no�right�of�audience�other�than�in�relation�to�
the�impact�of�the�crime,�and�the�defendant�cannot�be�expected�to�
remind�the�court�of�the�compensation�issue.�The�only�other�party�
is� the� DPP,� and� accordingly� it� is� recommended� that� a� statutory�
obligation� be�placed� upon� the�DPP� to� seek�compensation�on�be�
half� of� the� complainant.� The� DPP� is� supposed� to� act� independ�
ently�of�the�complainant�and�this�recommendation�could�be�seen�
as�being�incompatible�with�that�independence.�Imposing�this�ob�
ligation,� however,� does� not� contradict� the� DPP’s� independence.�
Further,� the� DPP� has� already� accepted� responsibility� for� placing�
before�the�court�victim�impact�statements,�and�as�a�matter�of�prac�
ticality,�there�is�no�reason�why�a�compensation�request�cannot�be�
made�at�the�same�time.�It�might�also�be�useful�to�require�the�Pro�
bation� Service,� when� ordered� to� complete� a� report� on� the� of�
fender,� to� consider� his� financial� means.� Thus,� when� the� victim�
impact�and�Probation�reports�are�submitted,�the�court�will�also�be�
in�a�position�to�consider�the�issue�of�compensation�without�incur�
ring�extra�delays.�

THE�TRIAL�TRANSCRIPTS�

A�total�of�75�cases�were�identified�that�appeared�to�fit�the�eligibil�
ity� criteria� of� the� project� and� transcripts� of� those� cases� were�
sought� to� examine� the�nature� of� the� complainants’� evidence,� the�
nature�of� the�defence�evidence,� the� judge’s�charge�and�any�com�
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ments�on�sentencing�made�by�the�judge.�Only�38�transcripts�could�
be� produced,� three� of� which� were� found� not� to� fit� the� eligibility�
criteria� and� so� were� excluded.� Of� the� 35� valid� transcripts� only�
nine�were�complete.�The�following�table�shows�which�elements�of�
the�transcripts�were�available�to�us.�

Table�6.46:�Elements�of�Transcripts�Available�

� Complete� Partial�

Complainant’s�Evidence� 31� 4�

Defence�Evidence� 24� 4�

Judge’s�Charge� 13� 2�

Sentencing�Comments� 12� 0�

�
The� following� analysis� of� this� material� clearly� cannot� be� consid�
ered�definitive�given� the�small�numbers� involved�and�should�be�
taken�as�indicative�only.�

Order�and�Nature�of�the�Evidence�
The�transcripts�gave�details�of�the�type�and�number�of�witnesses�
called� in� rape� cases.� Due� to� their� incomplete� nature,� it� was� not�
possible�to�ascertain�the�number�of�witnesses�called�in�nine�cases.�
In�the�remaining�26�cases,�a� total�of�461�witnesses�were�called�to�
give�evidence,�ranging�from�1*�to�37�in�individual�cases.�The�mean�
number�of�witnesses�in�each�case�was�17.7�while�the�median�was�
16.5.� Not� surprisingly,� the� complainant� gave� evidence� in� every�
case;�indeed,�it�would�have�been�amazing�to�find�a�case�in�which�
the� complainant� did� not� give� evidence.� In� respect� of� both� the�
mean�and�median,� the�complainant�was�the�third�witness�called,�
although�she�was�called�first�in�11�cases�and�fifth�in�two�cases.�The�
prosecution� case� was� bolstered� by� Garda� witnesses� and� medical�
experts�in�34�cases,�and�by�forensic�experts�in�18�cases.�Aside�from�
these�groups�of�witnesses,� the�prosecution�called�other�witnesses�

������������������������������������������������������
*� The� only� case� in� which� a� single� witness� was� called� collapsed� after� the� com�
plainant�was�called�to�the�stand.�The�next�lowest�number�of�witnesses�was�six.�
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in� 26� cases,� the� largest� group� of� which� were� independent� wit�
nesses�who�were�called�to�give�evidence�in�11�cases.��

On� the�defence� side,� the�defendant� chose� to�give�evidence� in�
23�cases,�and�did�not�do�so�in�six�cases.�In�the�remaining�cases,�it�
was� not� possible� to� ascertain� whether� the� defendant� gave� evi�
dence� due� to� the� incomplete� transcripts.� The� defence� called� no�
further�witnesses�in�12�cases.�In�16�cases,�other�defence�witnesses�
were�called,�usually�comprising�members�of�the�defendant’s�fam�
ily�and�his�friends,�although�in�two�cases,�members�of�the�Gardaí�
were�called�to�give�evidence�for�the�defence.��

Finally,� statements� were� presented� to� the� court� in� 18� cases,�
ranging�in�number�from�1�to�11.�The�mean�number�of�statements�
presented�in�each�of�the�18�cases�was�2.5,�while�the�median�num�
ber�of�statements�in�these�cases�was�1.5.�Given�the�common�law’s�
traditional�preference�for�oral�testimony,�the�comparative�rarity�of�
written� statements� compared� to� the� number� of� witnesses� is�
scarcely�surprising.�

The�Complainant’s�Evidence�
As�noted�earlier,� the� complainant�was� called� to�give�evidence� in�
every� case� and� typically� was� the� third� witness� called.� The� com�
plainant’s� evidence� is� central� to� the� prosecution’s� case� so� her�
presence� in� every� case� is� unsurprising.� The� transcripts� were� not�
time�coded� so� we� were� unable� to� calculate� the� exact� amount� of�
time� that� complainants� spent� in� the� stand� giving� their� evidence.�
The� transcripts� did,� however,� indicate� when� the� breaks� in� the�
hearings� occurred.� Typically,� there� are� two� evidence� sessions� in�
each� trial� day,� the� first� running� from� 11.00� a.m.� until� 1.00� p.m.,�
and�the�second�running�from�2.00�p.m.�until�4.00�p.m.�With�this�in�
mind,� it� was� possible� to� calculate� in� 29� cases� across� how� many�
sessions� the� complainant� was� in� the� stand.� The� shortest� period�
was�one�session,�while�the�longest�period�was�15�sessions.�In�the�
mean� case,� the� complainant� was� in� the� stand� for� 2.86� sessions,�
while�in�the�median�case,�she�was�in�the�stand�for�two�sessions.�

The�transcripts�showed�that� in�all�but�one�case�the�complain�
ant� was� cross�examined� by� a� professional� barrister.� The� one� ex�
ception�was�a� case� in�which� the� two�defendants�decided� to� con�
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duct� their� cross�examination� of� the� complainant� personally.� This�
case� was� complicated� by� the� fact� that� both� defendants� and� the�
complainant� were� foreign� nationals� (all� from� the� same� country),�
and� the�cross�examination�was�conducted� in� their�own� language�
which�was�then�translated�for�the�court.��

Sexual�History�Evidence�

The�literature�on�rape�trials�is�almost�uniform�in�its�criticism�of�the�
introduction� into�evidence�of� the� complainant’s�prior� sexual�his�
tory.�Most�common�law� jurisdictions�have�enacted� legislative�re�
strictions�on�the�introduction�of�such�evidence,�and�Ireland�is�no�
different.� In� essence,� the� Criminal� Law� (Rape)� Act� 1981,� as�
amended�by�the�Criminal�Law�(Rape)�(Amendment)�Act�1990�and�
the� Sex� Offenders� Act� 2001,� requires� the� defence� to� apply� to� the�
court�for�permission�of�the�court�to�introduce�such�evidence.�Ide�
ally,�this�should�be�done�in�advance�of�the�trial,�although�the�law�
does� permit� the� defence� to� make� an� application� during� the� trial�
itself.�When�such�applications�are�made,� the�complainant�is�enti�
tled� to�be� legally� represented� in�her�own�right.� It� seems� that� the�
DPP� or� his� representatives� arrange� for� this� separate� representa�
tion.*� The� following� table� shows� the� number� of� cases� in� which�
separate�representation�for�the�complainant�was�provided.�

Table�6.47:�Separate�Representation�Sought,�2002�2005�

Year� Number�of�Cases�

2002� 16�

2003� 8�

2004� 10�

2005� 5�

Source:�Legal�Aid�Board.�
�

������������������������������������������������������
*�Correspondence�from�the�Chief�Executive�of�the�Legal�Aid�Board�with�the�lead�
author;�copy�on�file�with�the�lead�author.�
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Thus,� separate� representation� was� provided� in� 39� cases� between�
2002�(the�relevant�legislation�only�came�into�effect�the�end�of�2001)�
and�2005.�When�applications�for�separate�representation�are�made�
in�a�rape�case,�the�complainant�is�entitled�to�representation�with�
out� restriction.� Consequently,� the� number� of� applications� for�
separate� representation� also� indicates� the� number� of� times� that�
defendants�in�rape�cases�seek�permission�to�introduce�evidence�of�
the�complainant’s� sexual�history.� It�was�not�possible� to�ascertain�
how�successful�these�applications�were�as�this� information�is�not�
recorded�by�the�Legal�Aid�Board.�The�sample�of�transcripts�in�this�
study�showed�that�seven�applications�were�made�to�introduce�this�
evidence�during�the�trials.�In�three�cases�the�application�was�made�
on�the�first�day�of�trial,�three�were�made�on�the�second�day�of�trial�
and�the�last�application�was�made�on�the�seventh�day�of�trial.�The�
primary�reason�advanced�by�defence�counsel� for�making�the�ap�
plication�was�to�question�the�complainant�about�prior�consensual�
sexual�activity,�and�in�three�cases,�the�application�was�made�with�
the�consent�of�the�prosecution�(in�one�case,�the�prosecution�agreed�
only�if�the�questioning�was�strictly�limited).�In�only�one�case�did�
the� defence� explain� why� the� application� had� not� been� made� in�
advance�of�trial:�the�requirements�of�the�2001�Act�had�been�over�
looked� inadvertently.� One� application� was� denied� and� the� other�
six�were�granted.�In�granting�these�applications,�three�judges�lim�
ited�their�permission�to�specific�questions.�Three�judges�noted�that�
the�prosecution�had�agreed�to�the�application,�while�the�following�
reasons�were�noted�by�one�judge�each:�

� The�application�was�relevant�to�the�defendant’s�defence;�

� The�interests�of�fairness�required�admission�and�the�judge�did�
not�want�to�preclude�the�defendant�from�offering�a�defence;�

� The�judge�could�see�no�reason�not�to�grant�the�application.�
�
Even� though� applications� were� made� to� the� trial� judge� in� seven�
cases,�it�was�found�that�the�complainant�was�asked�about�her�sex�
ual� history� in� 13� cases;� no� such� evidence� was� introduced� in� 19�
cases,� and� in� two� cases� it� was� not� possible� to� ascertain� whether�
such� evidence� was� introduced.� In� 10� cases,� the� complainant� was�
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asked�about�her�sexual�history�by�the�prosecution.�Whether�from�
the�prosecution�or�from�the�defence,�the�number�of�sexual�history�
questions� ranged� between� 1� and� 76;� the� mean� number� of� such�
questions�was�19.5,�while�the�median�number�was�9.�

Appearance�

The�complainant�was�asked�about�her�appearance�in�13�cases,�and�
no� such� questions� were� asked� in� 17� cases.� In� the� remainder� of�
cases�it�was�not�possible�to�ascertain�whether�such�questions�were�
asked.� The� number� of� questions� asked� about� the� complainant’s�
appearance�ranged�between�1�and�21,�with�a�mean�number�of�7.38�
and�a�median�number�of�seven.�

Behaviour�

The�complainant�was�asked�about�her�behaviour�in�24�cases,�and�
no�such�questions�were�asked�in�seven�cases.�In�the�remainder�of�
the�cases� it�was�not�possible� to�ascertain�whether�such�questions�
were� asked.� The� precise� number� of� behaviour� questions� asked�
was� unclear� in� two� cases� (they� were� over� 70� and� 100,� respec�
tively).� Aside� from� those� cases,� the� number� of� questions� ranged�
between� 3� and� 117.� The� average� number� of� questions� was� 44.4,�
while�the�median�number�was�43.�

The� literature� on� rape� trials� suggests� that� complainants� are�
asked�about�her� behaviour� in�one� of� four� contexts:�her� behaviour�
with� the�defendant�at� the� time�of� the�alleged� rape,�her� behaviour�
with�the�defendant�prior�to�the�alleged�rape,�her�behaviour�gener�
ally� at� the� time� of� the� alleged� rape,� and� her� behaviour� generally�
prior�to�the�alleged�rape.�Table�6.48�shows�that�this�categorisation�is�
true�in�Ireland.�

It�is�apparent�from�this�table�that�the�complainant’s�behaviour�
with�the�defendant�at�the�time�of�the�alleged�incident�is�of�greatest�
interest�to�the�defence:�this�issue�arises�more�frequently�than�any�
other� form� of� issue� concerning� the� complainant’s� behaviour.� In�
deed,� this� issue�arises� in�more�cases�than�does�the�complainant’s�
prior�sexual�history.��

�
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Table�6.48:�Questions�on�Behaviour�

Type�of�Question� Number�of�
Cases�

Range� Number�

Behaviour�with�Defendant�at�
Time�of�the�Incident�

23� � �

� � Minimum� 5�

� � Maximum� 98�

� � Median� 20.5�

� � Mean� 27.65�

Behaviour�with�Defendant�
Prior�to�the�Incident�

11� � �

� � Minimum� 2�

� � Maximum� 42�

� � Median� 8�

� � Mean� 13.67�

Behaviour�Generally�at�the�
Time�of�the�Incident�

14� � �

� � Minimum� 2�

� � Maximum� 45�

� � Median� 14�

� � Mean� 14.64�

Behaviour�Generally�Prior�to�
the�Incident�

9� � �

� � Minimum� 2�

� � Maximum� 30�

� � Median� 15�

� � Mean� 12.67�

�

Objections�

Both�prosecution�and�defence�counsel�are�entitled� to� raise�objec�
tions�to�the�questions�asked�or�issues�raised,�or�indeed�about�the�
general� tactics� utilised,� by� the� other� side.� In� the� sample� of� tran�
scripts� in� this� study,� the� defence� raised� objections� to� the� com�
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plainant’s�evidence�in�14�cases.�Usually�no�more�than�one�or�two�
objections�were�raised�in�any�one�case,�although�in�two�cases�the�
defence�raised�six�objections.�Objections�were�raised�in�two�cases�
to�the�allegedly�excessively�emotional�manner�in�which�the�com�
plainant� gave� her� evidence.� Objections� were� also� raised� in� indi�
vidual� cases� to� leading� questions� from� the� prosecution,� to� the�
complainant�taking�a�break�in�giving�her�testimony,�and�to�an�ex�
pert’s�opinion.�A�specific�objection� was� raised� in�one�case� to� the�
complainant�having�a�friend�in�court,�despite�this�being�the�com�
plainant’s�statutory�entitlement.�The�defence�counsel�alleged�that�
the�complainant’s�friend,�a�counsellor�from�a�Rape�Crisis�Centre,�
was�coaching�the�complainant�in�her�evidence,�having�been�seen�
speaking� to� the� complainant� during� a� break� in� the� proceedings.�
Given� that� complainants� are� entitled� to� a� have� a� friend� in� court�
and� that� it� is� not� uncommon� for� friends� to� speak� with� one� an�
other,� it� is�not�surprising�that�the�objection�was�overruled�by�the�
trial�judge.�

The� prosecution� raised� objections� to� the� cross�examination�
conducted� by� the� defence� in� nine� cases.� The� mean� number� of�
prosecution�objections�in�any�one�case�was�four,�while�the�median�
number�was�three.�In�one�case,�the�prosecution�objected�12�times�
to�the�defence�asking�the�complainant�unfair�questions.�In�another�
case,� the� prosecution� objected� twice� to� the� defence� asking� the�
complainant� confusing� questions,� while� in� yet� another� case� the�
trial� judge� acceded� to� a� prosecution� demand� that� the� defence�
counsel�stop�shouting�at�the�complainant.�

The�Defendant’s�Case�
It�has�already�been�noted�that�the�defendant�gave�evidence�in�23�
cases,�and�that� in�16�cases� the�defence�case�was�bolstered�by� the�
testimony�of�other�witnesses�who�were�usually�either�members�of�
the�defendant’s� family�or�his� friends.� It�was�possible� to�ascertain�
the�primary�defence�strategy�in�28�cases,�as�set�out�in�Table�6.49.�

By� far� the� most� common� defence� strategy� was� to� argue� that�
the� complainant� had� consented� to� sexual� intercourse.� An� honest�
belief� defence� was� apparent� as� a� secondary� strategy� in� only� one�
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case.*�In�some�cases,�the�basis�of�the�consent�defence�was�patently�
offensive.� In� two� unrelated� cases� involving� a� defendant� and� a�
complainant� with� considerably� disparate� ages,� the� defendant� ar�
gued,�via�his�counsel,�that�the�fact�that�the�complainant�was�over�
weight� and� physically� unattractive� corroborated� his� contention�
that� the� sexual� intercourse�was� consensual.� In�essence,� the�argu�
ment�was�that�these�complainants�must�have�consented�to�sexual�
intercourse� because� their� physical� unattractiveness� made� them�
desperate�for�sexual�relations.�Significantly,�both�defendants�were�
acquitted,�although�it�is�not�possible�to�be�sure�of�the�basis�of�the�
acquittals.�

Table�6.49:�The�Primary�Defence�Strategy�

Nature�of�Defence� Number�of�
Cases�

Consent�to�Sex� 18�

Denial�of�Sex� 2�

Consent�on�Some�Charges;�Denial�on�other�Charges� 7�

Consent�to�Sexual�Activity�but�Denial�of�Sex� 1�

�
The�law�generally�prohibits�the�introduction�of�evidence�concern�
ing�the�defendant’s�character�on�the�grounds�that�such�evidence�is�
unduly� prejudicial� (McGrath,� 2006:� para.� 9�12).� Nevertheless,�
there� are� occasions� when� the� law� will� permit� this� kind� of� evi�
dence,�especially�in�cases�in�which�the�defendant�has�attacked�the�
character�of�the�complainant�or�that�of�a�prosecution�witness.�Evi�
dence� as� to� aspects� of� the� defendant’s� character� was� evident� in�
five�cases,�including�questions�about�the�defendant’s�prior�use�of�

������������������������������������������������������
*�The�honest�belief�defence�originated�with�the�decision�of�the�House�of�Lords�in�
DPP�v.�Morgan�(1976).�There,�the�Lords�ruled�that�the�defendant�must�be�acquit�
ted�if�the�jury�accepts�that�the�defendant�honestly�believed�that�the�complainant�
was�consenting�to�sexual�intercourse,�even�though�in�fact�she�was�not�consenting�
and�the�defendant’s�belief�was�unreasonable.�This�defence�is�still�possible�under�
Irish� law,�but� is�no� longer�possible�under�English� law�by�virtue�of� the�Sex�Of�
fences�Act�2003,�which�requires�that�a�belief�in�consent�be�reasonable.�
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prostitutes,�questions�about�a�previous�encounter�between�the�de�
fendant�and�the�Gardaí,�and�a�note�that�the�defendant’s�girlfriend�
was�three�month’s�pregnant�at�the�time�of�the�alleged�rape.�There�
were�also�references�to�the�defendants’�prior�convictions�in�three�
cases,�two�of�which�related�to�non�sexual�offences�only.�Indeed,�in�
one�of�these�cases,�it�was�the�defence�that�raised�the�prior�convic�
tions�in�order�to�show�that�they�were�not�sexual�in�nature.�

The�Judge’s�Charge�
Once� all� the� evidence� has� been� presented� and� counsel� on� both�
sides�have�given�their�closing�arguments,�the�judge�must�instruct�
the� jury� as� to� their� duties.� These� instructions,� known� as� the�
‘charge’,� will� usually� consist� of� a� review� of� the� evidence� and� an�
explanation�of�the�applicable�law�(Walsh,�2002:�para.�19�43).�Trial�
judges�are�entitled�to�comment�upon�the�evidence�but�they�must�
make�it�clear�to�the�jury�that�they�are�free�to�draw�their�own�con�
clusions�and�can�reject�the�judge’s�comments.�A�major�issue�about�
the�charge�to�the�jury�in�rape�cases�concerns�corroboration.�Until�
1990,� a� common� law� rule� existed� that� required� a� trial� judge� to�
warn�the�jury�of�the�danger�of�convicting�a�person�charged�with�a�
sexual� offence� on� uncorroborated� evidence� (Hanly,� 2001).� Com�
mentators�were�especially�critical�of�this�rule�on�the�grounds�that�
it�suggested�that�complainants�in�sexual�cases�were�peculiarly�un�
trustworthy.� The� Criminal� Law� (Rape)� (Amendment)� Act� 1990�
made� this� rule� discretionary� rather� than� mandatory.� In� the� tran�
scripts,�a�corroboration�warning�was�given�in�only�three�cases.�In�
two�of�these�cases,�the�trial�judge�gave�a�warning�because�he�was�
concerned�that�the�evidence�did�not�entirely�corroborate�the�com�
plainant’s� allegations.� In� two� other� cases,� the� trial� judge� made�
mention� of� corroboration� in� discussion� with� counsel.� In� one,� the�
trial� judge� stated� that� he� did� not� generally� give� corroboration�
warnings�but�that�he�would�point�out�to�the�jury�that�the�evidence�
did�not�provide�corroboration�of� the�complainant’s�allegation.� In�
the� other,� the� trial� judge� refused� to� give� a� warning� as� such� but�
agreed� to� point� out� to� the� jury� that� the� prosecution’s� case� came�
down� to� the�complainant’s�evidence�and� that� the�State�bears� the�
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burden� of� proof.� No� corroboration� warning� was� given� in� nine�
cases�and�in�three�other�cases�the�position�was�unclear.��

Sentencing�Factors�
Counsel�for�both�sides�have�an�obligation�to�assist�the�court�in�de�
termining� the� appropriate� sentence� in� every� rape� case.� Defence�
counsel� generally� has� some� latitude� in� making� submissions� con�
cerning� mitigation� of� punishment� (O’Malley,� 2006:� para.� 31�30),�
although�prosecuting�counsel� is�under�an�obligation�to�challenge�
the�defence�if�a�mitigation�argument�can�be�proven�to�be�incorrect�
(Director�of�Public�Prosecutions,�2007:�para.8.16).�The�prosecutor�
must�ensure�that�the�court�is�aware�of�all�relevant�legislation�and�
precedents�and�to�assist� the�court� in�avoiding�any�appealable�er�
rors�in�the�determination�of�sentence�(Director�of�Public�Prosecu�
tions,�2007:�para.�8.14).�The�prosecutor�should�also�ensure�that:�

…�the�court�has�before�it�all�the�relevant�evidence�available�
to�the�prosecution�concerning�the�accused’s�circumstances,�
background,� history,� and� previous� convictions,� if� any,� as�
well� as� any� available� evidence� relevant� to� the� circum�
stances�in�which�the�offence�was�committed�which�is�likely�
to�assist�the�court� in�determining�the�appropriate�sentence�
(Office� of� the� Director� of� Public� Prosecutions,� 2007:� para.�
8.14).�

As�the�defence�generally�can�be�relied�on�to�introduce�evidence�in�
mitigation,�in�practice�the�prosecution�must�ensure�that�the�court�
is� aware� of� all� relevant� evidence� relating� to� aggravating� factors.�
The�prosecutor’s�traditional�role�was�not,�however,�to�argue�for�a�
particular� sentence.�The�DPP�himself�has�suggested� that� this�ap�
pears� to� be� changing,� and� the� practice� of� trial� courts� today� is� to�
request�an�opinion�on�the�appropriate�sentence�from�the�prosecut�
ing�counsel�(Hamilton,�2008:�16).�

The� transcripts� give� a� good� indication� of� the� kind� of� factors�
highlighted� by� defence� counsel� in� arguing� for� mitigation� of� sen�
tence�as�set�out�in�Table�6.50.�

�
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Table�6.50:�Mitigating�Factors�Highlighted�by�Defence�Counsel�

Grouping� Particulars� Times�
Raised�

Responsibilities�
� Supporting�a�Child� 1�
� Supporting�a�Wife� 2�
� Employed� 1�
� Good�Work�Record� 1�
Good�Background�
� Not�a�Drug�Addict� 1�
� Created�No�Further�Trouble�Since� 1�
� Prior�Good�Character� 1�
� Good�Family� 1�
Co�operation�
� Willing�to�Undergo�Treatment� 1�
� Voluntary�Attendance�with�Gardaí� 1�
� Kept�Bail� 1�
� Acknowledged�His�Presence�at�Scene� 1�
Poor�Background�
� Psychiatric�Troubles� 1�
� Alcohol� 4�
� Difficult�Upbringing� 1�
� Involved�in�Drugs/Crime�at�Early�Age� 1�
� Traveller�Family� 3�
Foreign�National�
� Refugee�from�a�War�torn�Country� 1�
� May�Have�Asylum�Status�Revoked� 1�
� Language�Problems�Would�Make�

Prison�More�Difficult�
1�

Other�
� Recent�Family�Tragedy� 1�
� Time�Already�Served� 2�
� Prior�Consensual�Activity�Prior�to�

Rape�
1�
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On� foot�of� factors� such� as� these,�defence� counsel�made�argu�
ments� for� lenient� sentences� such� as� the� avoidance� of� a� custodial�
sentence,� concurrent� rather� than� consecutive� sentences,� and� that�
the� trial� judge� should� consider� the� principal� of� rehabilitation� in�
arriving�at�the�appropriate�sentence.�

The� transcripts� were� rather� lighter� in� contributions� from�
prosecuting�counsel.�The�contributions� that� they�made�tended�to�
emphasise� the� defendants’� prior� convictions� and� to� remind� the�
trial�judge�of�the�possibility�of�post�release�supervision.�There�was�
no�evidence� in� the� transcripts�of�a� prosecutor� ever� seeking�com�
pensation,� although� in� one� case� the� trial� judge� insisted,� over� the�
objections�of� the�complainant,� that� the�defendant�pay�compensa�
tion� of� €5,000� in� weekly� payments� of� €50.� In� another,� the� defen�
dant� offered� to� pay� the� complainant� €10,000� in� compensation� in�
two�instalments�but�this�was�a�spontaneous�offer�from�the�defen�
dant�and� the� trial� judge�refused� to� take� the�offer� into�account� in�
determining�the�appropriate�custodial�sentence.�

The� trial� judge� occasionally� explained� his� choice� of� mode� of�
punishment.�In�two�cases,�the�trial�judge�insisted�that�a�custodial�
sentence�was�warranted�due�to�the�offence�being�very�serious.�In�
another�case,�by�contrast,� the�trial� judge� justified�suspending�the�
defendant’s� sentence� in� its� entirety� on� the� grounds� that� a� sus�
pended� sentence� was� still� a� real� sentence� but� was� one� that� al�
lowed�the�defendant�to�get�on�with�his�life.��

The�trial� judges�also�identified�a�variety�of�mitigating�factors,�
as�set�out�in�Table�6.51.�

Two� other� cases� in� which� mitigating� factors� were� identified�
deserve�mention.�In�one�case�the�trial�judge�described�the�rape�as�
opportunistic� and� a� once�off� and� appeared� to� treat� that� descrip�
tion�as�a�form�of�mitigation.�In�a�second�case,�the�trial�judge�noted�
that� the� defendant� pleaded� guilty� and� concluded� that� there� was�
no�evidence�that�the�defendant�was�a�threat�to�women.�He�further�
indicated� that� the� rape�was�not�very�serious� in� that� it� caused�no�
injury�to�the�woman�beyond�the�rape�itself.�

�
�
�
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Table�6.51:�Mitigating�Factors�Identified�by�Judiciary�

Groupings� Particulars� Times�
Raised�

Responsibilities�

� Defendant’s�Work�Record� 1�

� Defendant’s�Financial�Support�for�His�
Family�

1�

� Financially�Dependant�Mother� 1�

Good�Background�

� Defendant’s�Good�Character� 1�

� No�Prior�Sexual�Convictions� 1�

Poor�Background�

� Defendant’s�Mental�Impairment� 1�

� Defendant’s�Difficult�Home�Life� 1�

� Defendant’s�Vulnerability�and�Poor��
Coping�Skills�

1�

Foreign�National�

� Political�Persecution�in�Home�Country� 1�

� Defendant�Risked�Losing�Asylum�Status� 1�

� Defendant’s�Language�Difficulties� 1�

Co�operation�

� Defendant�Kept�Bail�Even�Though�����������
Living�in�UK�

1�

� Defendant�Voluntarily�Returned�to����������
Ireland�

1�

� Defendant�Kept�Bail� 2�

Other�

� Prison�is�More�Harsh�for�a�Traveller� 1�

� No�Aggravating�Factors�Present� 1�

�
The�trial�judges�also�identified�a�variety�of�aggravating�factors,�

as�set�out�in�Table�6.52.�
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Table�6.52�Aggravating�Factors�Identified�by�Judiciary�

Groupings� Particulars� Times�
Raised�

Nature�of�the�Rape�

� Level�of�Violence�Used� 4�

� Rape�Was�Premeditated� 3�

� Defendant�made�Threats�to������������
Complainant�

2�

� Violated�Complainant’s�Home� 1�

� Took�Advantage�of�a�Single�Mother� 1�

Complainant�

� Level�of�Trauma�Suffered�by�����������
Complainant�

5�

Defendant�

� Previous�Convictions� 3�

� Contested�the�Case� 2�

� Claim�that�the�Complainant�Set�
Him�Up�

1�

� No�Discount�for�a�Guilty�Plea� 1�

� Patronising�Attitude�to�Wife�and�to�
his�Entitlements�as�a�Husband�

1�

� Good�Family�–�Should�have�Known�
Better�

1�

�
The�precise�effect�that�any�of�these�factors�had�on�the�judges’�sen�
tencing� decisions� is� difficult� to� ascertain.� It� seems� certain� that�
some� of� these� factors� would� not� have� any� impact,� especially� the�
comments� about� the� defendant� choosing� to� contest� the� charges�
laid�against�him.�These� comments� could�not� justify�an� increased�
sentence:�doing�so�would�effectively�punish�the�defendant�for�ex�
ercising�his�right�to�a�jury�trial�(O’Malley,�2006:�para.�6�25).�Like�
wise,� factors�such�as� the�defendant�knowing�better�or� the�defen�
dant’s�bad�attitude�to�his�wife�seem�more�descriptive� than�puni�
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tive� and� are� unlikely� to� have� had� any� real� aggravating� effect� on�
the�sentences�imposed.��

DISCUSSION�AND�RECOMMENDATIONS�

The� trial� court� records� threw� light� on� the� operation� of� different�
aspects� of� the� criminal� justice� system,� but� it� was� the� trial� tran�
scripts� that� allowed� an� analysis� of� rape� trials.� There� were� two�
primary�goals�in�conducting�this�analysis:�

1. To�determine�objectively�the�nature�and�severity�of�the�ordeal�
that�rape�complainants�go�through�at�trial;�and,�

2. To�determine� the�effect�of� the� legislative� changes�made� since�
1981�to�improve�the�position�of�the�rape�complainant.�

�
The�small�number�of�transcripts�available,�and�the�fact�that�many�
of�them�were�incomplete,�means�that�this�analysis�cannot�be�con�
sidered� authoritative.� Rather,� the� analysis� should� be� viewed� as�
indicative.��

The�Nature�and�Severity�of�the�Complainant’s�Ordeal�
The� complainant� will� typically� be� in� the� stand� for� two� sessions,�
which�corresponds�to�one�full�trial�day.�In�that�time�she�will�give�
her�evidence�and�be�cross�examined.� It� is�rare�for�a�defendant�to�
conduct�the�cross�examination�personally,�but�it�does�happen�oc�
casionally�as�it�did�in�one�of�the�cases�in�the�sample�in�this�study.�
To� face� cross�examination� by� the� person� accused� by� the� com�
plainant�of�raping�her�(or�him)�must�be�a�terrible�experience.�In�R�
v.�Edwards�(1996),�the�defendant�conducted�a�cross�examination�of�
his� victim,� Julia� Mason,� that� stretched� over� six� days� (see� Rock,�
2004:�346�52).�Following�the�trial,�Ms.�Mason�said:�

At�least�when�a�barrister� is�asking�questions�he�is�doing�it�
to�get�to�the�truth.�When�a�rapist�is�asking�the�questions�he�
knows�what�he’s�done�and�he’s�furthering�the�act.�From�the�
moment�he�opened�his�mouth�the�filth�and�degradation�of�
my�ordeal�was�replayed� in�violent�and�vivid�detail� (Rock,�
2004:�348�9).�
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This�case�attracted�a�great�deal�of�publicity�and�ultimately�helped�
to�usher�in�a�change�in�the�law�in�Britain.�This�publicity,�which�no�
doubt� created� the� impression� that� personal� cross�examinations�
happen�more�frequently�than�they�do,�in�turn�must�have�an�effect�
upon�the�willingness�of�a�person�to�engage�with�the�criminal�jus�
tice�system.�At�the�very�least,�such�cases�can�hardly�inspire�confi�
dence� in� potential� complainants.� It� is� strongly� recommended,�
therefore,� that� such� personal� cross�examinations� be� abolished�
immediately�as�has�been�done�in�a�number�of�common�law�juris�
dictions,� most� recently� in� England� and� Wales� (section� 34� of� the�
Youth�Justice�and�Criminal�Evidence�Act�1999).��

Protecting�the�Complainant�
The�Oireachtas,�as�with�legislatures�throughout�the�common�law�
world,� has� attempted� to� restrict� the� introduction� of� evidence� of�
the� complainant’s� prior� sexual� history.� The� trial� transcripts� indi�
cate�that�this�effort�has�met�with�only�limited�success.�The�legisla�
tion�indicates�that�applications�to�permit�the�introduction�of�such�
evidence� should� be� made� prior� to� the� trial,� but� the� transcripts�
show�that�applications�were�made�during�seven�trials,�usually�on�
the� first�or�second�day.�The� intention�behind� the� legislation� is� to�
ensure� that� sexual� history� evidence� will� not� be� used� to� ambush�
the� complainant,� and� its� introduction� will� have� been� signalled�
well� in�advance.�For�the�most�part,� it�seems�that� this� intention�is�
being� largely�met,�and�there� is�no�way� that� late�applications�can�
be�prohibited�altogether.�Further,�the�introduction�of�prior�sexual�
history� evidence� is� not� automatic:� one� application� was� refused�
and� three� others� were� strictly� limited.� This� suggests� that,� as� the�
law�demands,�the�judiciary�is�considering�the�purpose�behind�the�
application�and�the�effects�of�granting�the�application.�Comments�
from�some�trial�judges�provide�cause�for�concern,�however,�espe�
cially� the�decision�by�one� judge� to�grant�an�application� to�admit�
prior�sexual�history�evidence�because�he�could�see�no�reason�not�
to�do�so.�This�decision� is�of�concern�because� it�suggests� that� this�
judge� has� a� low� threshold� of� admission.� The� law� is� quite� clear,�
however,�that�permission�should�be�granted�only�if�refusing�per�
mission� might� result� in� a� conviction� while� granting� permission�
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might�result�in�an�acquittal.�In�other�words,�permission�should�be�
granted� only� if� the� introduction� of� the� evidence� is� of� critical� im�
portance�to�the�defendant’s�case.�

In�total,�sexual�history�evidence�was�admitted�in�13�cases�even�
though�applications�were�evident�in�the�transcripts�in�only�seven�
cases.� It� is� possible� that� pre�trial� applications� were� made� and�
granted,�or�it�might�be�that�this�evidence�is�being�admitted�despite�
the�restrictions�in�the�law.�One�important�deficiency�in�the�law�is�
that�the�restrictions�on�the�admission�of�this�evidence�apply�only�
to�the�defence;�there�is�no�restriction�at�all�on�the�prosecution�ask�
ing�the�complainant�about�her�sexual�history.� It�might�seem�odd�
that� the� prosecution� would� make� use� of� evidence� that� has� been�
shown�to�be�so�prejudicial�to�its�own�efforts,�but�they�did�so�in�ten�
of� the� transcripts� in� this� study.� Indeed,� in�one�case,� the�prosecu�
tion� raised� the� complainant’s� sexual� history� after� the� trial� judge�
had�refused�permission�for�the�defence�to�do�so.�Given�the�impact�
of�this�evidence,�both�upon�the�complainant�and�upon�jurors,�it�is�
recommended� that� the� existing� restrictions� be� extended� to� the�
prosecution.�Alternatively,�if�this�recommendation�is�rejected�and�
the� prosecution� is� to� be� permitted� to� continue� to� introduce� this�
evidence,�protocols�should�be�developed�to�ensure�that�whenever�
the� prosecution� intends� to� do� so� the� complainant� will� be� made�
aware�of�this�well�in�advance.�

Nevertheless,� it� must� be� noted� that� sexual� history� evidence�
was�not�present�in�19�cases.�This�suggests�that�a�complainant�has�
roughly�a�60�per�cent�chance�of�not�being�subjected�to�questioning�
of�this�nature.�There�is�no�research�showing�how�common�the�in�
troduction�of�this�evidence�was�prior�to�the�restrictions�enacted�in�
1981,�making�a�comparison�impossible.�The�trial�transcripts�indi�
cate,�however,� that� the�approach�of� the�modern�Irish�courts� is� to�
prohibit� or� to� restrict� the� admission� of� this� kind� of� evidence,�
thereby� following� the� intention� of� the� Oireachtas.� While� prior�
sexual�history�evidence�has�garnered�the�most�attention,�however,�
the�transcripts�indicate�that�the�focus�of�the�defence�is�more�likely�
to� be� on� the� complainant’s� behaviour� (questions� asked� in� 24�
cases).�Further,�when�asked�about�her�behaviour,�the�complainant�
is� likely� to�be�asked�many�more�questions� (median�of�20.5�ques�
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tions)�than�when�she�is�asked�about�her�sexual�history�(median�of�
nine�questions).��

Finally,� the� transcripts� contain� some� evidence� that� the� prose�
cution�barristers�make�some�attempt�to�protect�the�complainant�at�
least� from� the� worst� excesses� of� the� adversarial� process.� In� nine�
cases,� the� prosecution� lawyer� intervened� during� the� cross�
examination,�in�one�case�both�forcefully�and�frequently�to�protest�
about� unfair� questions� being� asked� of� the� complainant.� There� is�
also�evidence�that�the�trial�judges,�while�clearly�giving�some�lati�
tude� to� defendants� to� present� a� robust� defence,� will� intervene� if�
the�defence�goes�too�far.� In�one�case,�for�example,�the�trial� judge�
instructed�the�defence�lawyer�to�stop�shouting�at�the�complainant.�
These�examples�indicate�that�while�the�Irish�trial�system�is�adver�
sarial� in�nature,�and�the�complainant� is�not� formally�represented�
as�a�party,�there�are�limits�to�the�ordeal�to�which�she�will�be�sub�
jected.� Nevertheless,� the� complainant� will� not� be� molly�cuddled,�
and� the� trial� transcripts� indicate� that� the� defence� has� ample� op�
portunity�to�engage�in�highly�offensive�and�distressing�strategies.�
In� two� cases,� for� example,� the� defence� pursued� a� similar� line� of�
argument� that� made� explicit� reference� to� the� complainant’s�
weight�and�appearance.�The�suggestion�was�made� that� the�com�
plainants’�appearance�made� them�more� likely� to�have�consented�
to� sexual� intercourse.� It� is� noteworthy� that� in� both� cases� the� de�
fendants�were�acquitted�although�the�basis�for� these�acquittals� is�
unknown.� No� factual� basis� was� shown� for� the� contention� that� a�
lack� of� physical� attractiveness� makes� it� more� likely� that,� on� the�
facts�of�one�of�these�cases,�a�20�year�old�woman�will�agree�to�have�
sexual�intercourse�with�a�63�year�old�man.�Plainly,�the�defendant�
in�this�and�the�other�case�were�addressing�their�arguments�to�so�
cial�prejudice,�and�it�appears�that�they�read�their�respective�juries�
correctly.� The� essence� of� the� common� law� system� is� that� those�
charged�with�criminal�offences�must�be�permitted�to�test�the�evi�
dence�against�them�and�to�present�their�defence.�It�is�essential�that�
they� be� permitted� to� do� this� and� to� present� to� the� jury� a� robust�
defence.� It� is� equally� essential� that� the� law� does� not� restrict� the�
defendant’s�strategic�options�on�the�basis�of�ideology�and�political�
correctness.�This�does�not�mean,�however,�that�defendants�should�
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be�permitted�to�utilise�any�strategy�to�avoid�a�conviction.� In�par�
ticular,� strategies� that� are� based� upon� unsubstantiated� assump�
tions�derived�from�the�complainant’s�membership�of�a�particular�
group�meet� the�very�definition�of�prejudice.�Prejudice�represents�
the�antithesis�of�any�understanding�of�the�concept�of� justice,�and�
accordingly�has�no�place�in�a�judicial�system.�It�is�recommended,�
therefore,� that� an� expert� group� be� convened� to� consider� the� ac�
ceptable� limits� of� cross�examination� and� defence� strategy� in�
criminal�cases�generally,�and�rape�cases�in�particular.�This�expert�
group�should�also�consider�the�introduction�of�specialist�training�
for�barristers�and,� indeed,�for� judges�as�is�now�the�norm�in�Eng�
land�and�Wales� (Temkin�and�Krahe,�2008:� 191�194).�Such�educa�
tion,�especially�if�it�involves�a�consideration�of�broader�contextual�
issues,�would�help�to�alert�members�of�the�judiciary�and�the�Bar�to�
the� effect� that� unsubstantiated� and� offensive� defence� strategies�
can�have�upon�complainants�and�potential�complainants.�



�

�
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CONCLUSION�

SUMMARY�OF�THE�STUDY�

Purpose� �
his� study� was� conceived� in� the� light� of� a� comparative� Euro�
pean�report�that�concluded�that�Ireland�has�the�highest�rate�of�

attrition�in�rape�cases�(Regan�and�Kelly,�2003).�With�the�coopera�
tion�of� the�Rape�Crisis�Centres,�over�one�hundred�Irish�rape�vic�
tims,� the� Office� of� the� Director� of� Public� Prosecutions� and� the�
Courts�Service,� the� researchers�have�had�an�unrivalled�overview�
of�the�manner�in�which�the�Irish�criminal�justice�system�responds�
to� the�crime�of� rape.�This� in� turn�gave�us� the�opportunity� to�de�
velop� a� more� accurate� profile� of� rape� incidents� in� this� country,�
along�with�the�characteristics�of�the�individuals�involved�in�those�
incidents,�and�to�examine�the�operation�of�key�aspects�of�the�Irish�
criminal� justice� system.� This� information� is� essential� if� the� effec�
tiveness�of� Ireland’s� response� to� the�problem�of� rape� is� to�be�as�
sessed,�and�it�is�this�assessment�that�is�the�ultimate�purpose�of�this�
study:�an�investigation�into�the�cause�of�attrition�in�rape�cases�in�
Ireland.��

T�

Profile�of�Rape�in�Ireland�
Information� about� the� characteristics� of� rape,� rape� victims� and�
perpetrators�was�gleaned�from�three�distinct�sources:�rape�victims�
themselves,�prosecution�files�held�by�the�DPP�and�the�trial�court�
records.� These� sources� provide� a� mutually�reinforcing� profile� of�
the�typical�incident�of�rape�in�Ireland:�



� Rape�and�Justice�in�Ireland�360

The�complainant�is�a�young�Irish�woman,�most�likely�under�the�
age� of� 25,� but� almost� certainly� under� the� age� of� 35.� She� is� unem�
ployed� or� in� a� low�skilled� job.� The� defendant� is� male� and� some�
what� older,� usually� between� 25� and� 35� years� old,� and� has� some�
what�better�socio�economic�circumstances�but�is�also�employed�in�a�
low�skilled�job.�He�is�Irish,�has�no�previous�convictions�but�possi�
bly�has�a�troubled�background.�The�complainant�and�suspect�know�
each�other� in�some�way:� they�may�have�been�friends,�acquaintan�
ces,�or�they�may�have�met�in�a�pub�or�at�a�party�on�the�night�of�the�
incident.�They�may�have�engaged� in�some� level�of�sexual� interac�
tion�such�as�kissing.�For�whatever�reason,�they�went�away�together,�
on�their�own�or�with�other�friends,�to�either�his�or�her�home.�They�
were�both�severely�intoxicated�through�the�consumption�of�alcohol.�
When�the�incident�occurred,�the�complainant�asked�the�defendant�
to�stop.�The�defendant�ignored�her�and�probably�used�a�low�level�
of� force;� he� did� not� threaten� her,� injure� her,� drug� her� or� use� a�
weapon� against� her.� He� simply� disregarded� her� will.� Afterwards,�
the�complainant�did�not�report�the�rape�to�Gardaí�immediately,�but�
did� make� a� report� within� 24� hours.� When� questioned,� the� defen�
dant�tells�the�Gardaí�that�the�sex�was�consensual.�The�chances�are�
good�that�this�rape�will�not�be�prosecuted.�

This�is�rape�in�Ireland.�It�is�worth�considering�how�this�profile�
stacks� up� against� the� real� rape� stereotype.� The� stereotype� holds�
that�rapes�are�committed�outdoors�by�strangers,�with�high�levels�
of�force�or�weapons�being�used,�and�physical�resistance�being�of�
fered� by� the� victim� resulting� in� serious� physical� injury.� If� drugs�
were�used,� the�victim�would�have�consumed�Rohypnol�or�GHB,�
probably� surreptitiously.� In� every� respect� this� stereotype� is� con�
tradicted�by�the�reality�of�rape�in�Ireland.�This�reality�is�similar�to�
the� profile� that� emerges� from� the� international� literature� (e.g,�
Estrich,� 1987;� Harris� and� Grace,� 1999;� Myhill� and� Allen,� 2002;�
Walby�and�Allen,�2004;�Feist�et�al.,�2007).�

Operation�of�the�Criminal�Justice�System�
If�the�typical�rape�incident�just�described�does�result�in�a�prosecu�
tion,�the�defendant�has�a�75�per�cent�chance�of�being�admitted�to�
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bail.�He�will�probably�be�required�to�be�of�good�behaviour�and�to�
sign� on� at� a� Garda� Station� at� least� once� per� week.� It� will� take�
about�a�year�from�the�date�of�the�complainant�making�a�report�for�
the� defendant� to� be� returned� for� trial.� There� is� a� greater� than� 40�
per� cent� chance� that� the� defendant� will� plead� guilty� to� at� least�
some� of� the� charges.� There� is� also� a� one� in� four� chance� that� the�
complainant� will� withdraw� her� complaint.� If� this� happens,� the�
DPP� will� be� left� with� no� real� option� but� to� drop� the� charges�
against�the�defendant.�If�the�complainant�maintains�her�complaint�
and� the� defendant� continues� to� deny� the� charges,� the� trial� will�
start�over�a�year�after�the�defendant�was�returned�for�trial�by�the�
District�Court.�The�defendant�will�continue�to�argue�that�the�sex�
ual�intercourse�was�consensual.�The�complainant�will�be�required�
to�give�evidence�and�she�will�be�in�the�stand�for�two�trial�sessions�
(i.e.,�one�day).�She�will�be�cross�examined�by�defence�counsel�dur�
ing�which�she�will� likely�be�questioned�about�her�behaviour�and�
her� prior� sexual� history.� The� chances� are� good� that� the� male�
dominated� jury�will� acquit� the�defendant�on� the� charges�of� rape�
but� might� convict� him� of� a� lesser� sexual� offence� or� a� non�sexual�
offence�if�that�option�exists.�If�the�defendant�is�convicted�of�rape,�
he�will�likely�receive�a�sentence�of�seven�or�eight�years�imprison�
ment� with� the� final� 18� months� suspended� unconditionally,� fol�
lowed�by�five�years�post�release�supervision.�

This� profile� represents� a� typical� rape� case� as� it� progresses�
through� the� various� stages� of� the� criminal� justice� system.� That�
progress�is�slow�and�depends�to�a�large�degree�on�the�complain�
ant� being� willing� to� see� it� through.� If� she� does,� there� is� a� good�
chance�that�the�case�will�be�disposed�of�through�a�guilty�plea,�but�
if�a�trial�does�happen�the�odds�are�very�much�on�the�defendant’s�
side.�Much�of�the�reason�for�this�is�the�reluctance�of�Irish�juries�to�
convict�for�rape�or,�even�more�so,�rape�under�section�four.�Opin�
ion�polls�suggest� that� there� is�a�high�degree�of�rape�myth�accep�
tance� in� Irish� society� (McGee� at� al.,� 2002:� 158;� Ryan,� 2008;� Am�
nesty�International,�2008),�and�almost�certainly�these�attitudes�will�
be�represented�on�the�jury.�The�extent�to�which�these�attitudes�in�
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fluence�the�jury’s�verdict�needs�to�be�researched�further�as�a�mat�
ter�of�urgency.�

Causes�of�Attrition�in�Ireland�
Attrition� is� defined� as� the� process� by� which� cases� fall� out� of� the�
criminal� justice� system� as� they� progress� through� that� system�
(Gregory�and�Lees,�1996;�Lea�et�al.,�2003).�In�Ireland,�the�three�ma�
jor� points� of� attrition� are� the� decision� to� report,� the� decision� to�
prosecute�and�the�trial�process.�

The�Decision�to�Report�

All� the� evidence� suggests� that� the� considerable� majority� of� rape�
victims�choose�not�to�make�a�report�(e.g.,�McGee�et�al.,�2002).�The�
most�common�reasons�given�by�participants�in�this�study�for�not�
making�a�report�included:��

� Psychological�factors,�such�as�not�feeling�strong�enough�to�re�
tell�their�experiences;�

� Social� considerations,� including�concern�at�how�making�a� re�
port�might�affect�their�families;�and�

� Concerns�about�the�criminal�justice�system,�especially�the�fear�
of�not�being�believed.�

�
Clearly,�some�complainants�made�a�personal�choice�that�pursuing�
a� prosecution� would� cost� more� than� would� be� gained.� Others,�
however,� appear� to� have� made� their� decision� out� of� fear� of� the�
criminal� justice� system.� There� is� also� evidence� that� some� might�
have�been�deliberately�encouraged�by�the�Gardaí�not� to�make�or�
maintain� a� formal� complaint.� Those� who� made� a� report� to� the�
Gardaí�did�so�with�the�support�of�family�or�friends�primarily�out�
of� a� desire� that� justice� should� be� done.� For� the� most� part,� these�
complainants�were�satisfied�with�the�Gardaí�at�least�at�the�initial�
stage� of� the� investigation;� these� levels� of� satisfaction� tended� to�
drop�off�dramatically�as�the�investigation�progressed�usually�due�
to�a�lack�of�ongoing�contact.�This�increasing�level�of�dissatisfaction�
may�have�contributed�to�the�withdrawal�of�some�complaints.�
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The�Decision�to�Prosecute�

The�DPP�decides�whether�charges�should�be�laid�against�the�sus�
pect,�but�the�complainant�has�a�role�to�play�in�this�decision.�In�this�
study,� one�quarter� of� complainants� withdrew� their� complaints,�
thereby�rendering�their�cases�effectively�unprosecutable.�The�DPP�
prosecuted� one� of� these� cases� despite� the� complainant’s� with�
drawal,�and�it�is�telling�that�the�case�ended�with�a�directed�acquit�
tal.�The�principal�reasons�for�withdrawal�were:�

� A�desire�to�get�on�with�life;�

� Fear�of�the�upcoming�court�appearance;�or�

� Concerns� about� the� impact� of� the� case� on� the� complainant’s�
children,�family�members�or�upon�a�relationship.�

�
The�last�two�reasons�give�cause�for�concern.�That�the�criminal�jus�
tice�system�has�assumed�such�terrible�proportions�in�the�minds�of�
some�rape�victims�that�they�would�prefer�to�forego�any�prospect�
of� justice�rather�than�engage�with�it� is�quite�an�indictment�of�the�
level� of� support� provided� to� victims.� The� provision� of� proper�
support�systems�might�have�encouraged�some�of�these�complain�
ants�to�stay�the�course.��

In�the�case�of�complaints�that�were�not�withdrawn,�evidential�
factors� weighed� heavily� in� the� making� of� the� prosecutorial� deci�
sion.�There� is�a� correlation�between� the� real� rape�stereotype�and�
the� decision� to� prosecute,� but� cases� that� resemble� the� stereotype�
tend� to� be� stronger� in� evidential� terms� and� are� therefore� more�
likely�to�be�prosecuted�anyway�regardless�of�stereotypical�views.�
Intoxication�does�not�appear�to�affect�the�DPP’s�decision�but�it�is�
of�concern�that�there�is�such�a�correlation�between�the�incidence�of�
rape�and�the�consumption�of�alcohol.�Over�three�quarters�of�com�
plainants�and�defendants�had�consumed�alcohol�on� the�occasion�
of� the�rape,�and�nearly�half�of�both�groups�were�severely� intoxi�
cated�at�the�time.��

Some� findings� give� rise� for� concern,� especially� the� fact� that�
non�nationals� are� disproportionately� likely� to� be� prosecuted.�
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Whether� this� is� because� they� are� non�nationals� is� unclear� and� re�
quires� further� investigation.� Another� troubling� finding� is� that�
complainants�with�a�history�of�mental�illness�are�almost�certain�to�
have�their�cases�dropped.�There�are�going�to�be�obvious�evidential�
problems�with�such�people,�but�care�must�be�taken�to�ensure�that�
cases�are�dropped�only�because�of�an�evidential�assessment�of�that�
particular� complainant� and� not� simply� because� she� has� mental�
illness�issues.��

The�Trial�Process�

It� was� found� that� three�quarters� of� defendants� were� admitted� to�
bail.�There� was�no�evidence� that� this� contributed�directly� in�any�
significant�way�to�the�attrition�rate�as�less�than�five�per�cent�of�de�
fendants�absconded.�Bail� can�also�be�granted� to�defendants�who�
have�been�convicted�and�are�awaiting�trial;�it�is�recommended�on�
principle�that�this�practice�be�ended.�

Trials� typically� involved� the� complainant� being� in� the� stand�
for� two�trial�sessions�during�which�she�was�cross�examined�by�a�
defence� barrister.� The� primary� line� of� defence� offered� by� defen�
dants�was�that�the�sexual�intercourse�was�consensual�which�led�to�
a�focus�on�the�complainant’s�behaviour.�There�was�evidence�that�
the�judiciary�are�largely�applying�the�restrictions�on�the�introduc�
tion� of� prior� sexual� history� evidence� as� the� Oireachtas� intended,�
but� the� evidence� also� showed� that� these� restrictions� are� insuffi�
cient�especially�as�they�do�not�apply�to�the�prosecution.�The�tran�
scripts�also�indicate�that�corroboration�warnings�are�given�only�in�
a� minority� of� cases� but� the� number� of� relevant� transcripts� was�
very�small�so�no�definitive�conclusions�can�be�drawn.�

All� rape� trials� are� determined� by� juries,� giving� them� what� is�
arguably� the� most� important� role� in� the� trial� process.� The� juries�
were� typically� dominated� by� males� in� numerical� terms� but� that�
dominance�was�rarely�overwhelming.�There�was�no�evidence�that�
this� male� dominance� had� any� impact� on� the� juries’� verdicts:� fe�
male�dominated�juries�did�not�convict�any�defendant�of�rape.�In�
deed,� male�dominated� juries� were� the� most� likely� to� register� a�
conviction�on�rape�charges.�Accordingly,�there�is�no�evidence�that�



Conclusion� 365�

the�gender�composition�of� juries�contributed�to�the�attrition�rate,�
and�thus�there�is�no�reason�to�impose�jury�gender�quotas�

Drawing�from�both�the� trial�court�records�and�the�prosecuto�
rial�files,�about�60�per�cent�of�cases�that�were�prosecuted�resulted�
in�a�conviction�for�something.�On�this�basis,�the�attrition�rate�was�
40�per�cent.�If�confined�to�convictions�for�rape�only,�the�trial�court�
records� disclose� an� attrition� rate� of� 61� per� cent.� The� majority� of�
these�convictions,�however,�occur�through�guilty�pleas�rather�than�
jury�verdicts.�The�trial�court�records�show�that�only�19�defendants�
out�of�70�were�convicted�at�trial,�while�52�defendants�were�acquit�
ted.�Out�of�all�jury�verdicts�less�than�20�per�cent�were�for�convic�
tions�for�rape.�There�was�also�a�marked�reluctance�among� jurors�
to�convict� for�rape�under�section�4�–�only�four�defendants�out�of�
29�so�charged�were�convicted.�

The� use� of� victim� impact� statements� is� common,� although�
most� of� them� are� prepared� by� professionals� rather� than� by� the�
complainants�themselves.�The�statements�show�that�complainants�
rarely� mention� the� defendant� or� sentencing;� accordingly� there� is�
little� evidence� to� substantiate� the� fears� expressed� by� commenta�
tors�that�complainants�would�use�their�statements�in�a�retaliatory�
fashion.� The� trial� transcripts� show� evidence� that� the� judiciary�
regularly�take�the�impact�of�the�rape�into�account�in�determining�
sentences� as� required� by� the� Criminal� Justice� Act� 1993.� The� me�
dian� sentence� in� a� contested� rape� case� is� 8� years� imprisonment�
and�8.5�years�imprisonment�after�a�guilty�plea.�In�respect�of�rape�
under� section� 4,� the� median� sentences� are� 7� years� imprisonment�
and�9.5�years,�respectively.��

DEALING�WITH�ATTRITION�

The� common� law� trial� system� has� certain� fundamental� require�
ments�that�must�be�met�before�it�will�allow�a�conviction�to�be�im�
posed:� the�defendant’s�guilt�must�be�established�by�evidence�be�
yond�a�reasonable�doubt,�with�the�prosecution�bearing�the�burden�
of�proof.�The�defendant�must�be�given�the�opportunity�to�test�the�
evidence� against� him,� and� the� decision� on� his� guilt� should� be�
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made� by� a� jury� that� represents� the� judgment� of� the� community.�
These� requirements� exist� to� reduce� the� possibility� of� a� mistaken�
conviction,� but� also� to� encourage� confidence� in� any� convictions�
that�are�imposed.�It�follows,�therefore,�that�cases�that�cannot�meet�
these�requirements�will�not�be�permitted�to�proceed�to�conviction.�
As�Bryden�and�Lengnick�point�out�(1997:�1208),� the�criminal� jus�
tice�system�operates�a�filtering�system�that�identifies�cases�that�do�
not� meet� its� standards� for� progression� and� removes� them.� Such�
cases�will�form�part�of�the�attrition�rate,�but�it�is�difficult�to�char�
acterise� as� flawed� a� process� designed� to� protect� against� unjust�
conviction.�Thus,�not�all�attrition�can�be�considered�an�evil:�some�
attrition�is�proper�and�some�is�improper.���

Improper�attrition� is�attrition� that�arises� from�non�evidential,�
illegitimate� grounds.� This� category� includes� all� cases� that� are�
pushed�out�of�the�criminal�justice�system�for�any�of�the�following�
reasons:� fear,�prejudice,�poor� investigation�or�procedures,�weari�
ness/frustration�or�unjustifiable�legal�rules.�Thus,�incidents�of�rape�
that�are�not�reported�because�the�complainant�is�scared�of�the�le�
gal� process�or� of� what�people� might� think� should� be� considered�
examples� of� improper� attrition.� Similarly,� cases� that� are� with�
drawn�because�the�complainant�has�been�alienated�from�the�legal�
system�by�delays,�poor�investigative�practices,�pressure�or�lack�of�
ongoing� contact� have� been� lost� to� improper� attrition.� Cases� in�
which�reporting�or�withdrawal�decisions�are�made�on�the�basis�of�
rape�myths,� even� if� they�are�made� in�good� faith,�have�also�been�
lost�to�improper�attrition,�for�the�basis�of�the�decision�is�untenable.��

Proper� attrition,� by� contrast,� is� attrition� that� reflects� the� evi�
dential�requirements�of�the�criminal�justice�system.�Cases�that�are�
not� prosecuted� because� the� complainant� cannot� remember� what�
happened�on�account,�perhaps,�of�the�fact�that�she�was�intoxicated�
and�where�there�is�no�other�forms�of�reliable�evidence,�have�been�
lost�to�proper�attrition.�It�is�difficult�to�argue�that�the�defendant�in�
such� a� case� should� be� put� at� risk� of� a� conviction.� To� so� argue�
would�be�to�dispense�with�the�need�for�reliable�evidence,�which�in�
turn� would� constitute� a� rejection� of� the� very� foundation� of� the�
criminal� justice� system.� Further,� a� case� in� which� the� victim� de�
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cides� that� making� or� maintaining� a� complaint� is� not� in� her� best�
interests�is�also�an�example�of�proper�attrition.�In�such�a�case�the�
complainant’s� decision� should� be� respected� notwithstanding� the�
inevitable�consequence�that�society�will�be�unable�to�bring�a�rapist�
to� justice.� The� complainant’s� decision� should� take� precedence�
over�society’s�need�to�prosecute�because�it�is�the�complainant�who�
is�the�one�who�will�have�to�pay�the�price�demanded�by�the�crimi�
nal� justice�system.�Under�no�circumstances�should�the�complain�
ant�be�compelled�to�make�a�complaint��

None�of�this�is�to�suggest�that�proper�attrition�is�desirable�in�a�
broader�social�sense.�An�allegation�that� lacks�an�evidential� foun�
dation�may�well�be�entirely�genuine�and�a�rapist�may�be�able� to�
avoid�responsibility�for�what�he�has�done.�This�is�an�injustice;� in�
an� ideal� world,� it� would� be� possible� always� to� distinguish� be�
tween�the�innocent�and�the�guilty.�But�this�world�is�far�from�ideal.�
We�have�chosen�to�insist�upon�credible�and�reliable�evidence�as�a�
foundation�for�conviction,�and�the�existence�of�proper�attrition�is�a�
necessary�consequence�of�that�choice.��

The� analysis� in� this� study,� summarised� above,� suggests� that�
both�forms�of�attrition�are�present�in�Ireland’s�criminal�justice�sys�
tem.�There�is�evidence�that�rape�complainants�choose�not�to�go�to�
the�Gardaí�out�of�fear,�that�the�Gardaí�and�others�will�sometimes�
put�pressure�on�complainants�in�more�problematic�cases�to�with�
draw� their� complaints,� and� that� complainants� sometimes� with�
draw� their� complaints� out� of� a� sense� of� frustration,� isolation� or�
outright�alienation.�There�are�also� indications� that� jury�decisions�
may�be�derived� from�untenable� rape�myths.�These�are�all� exam�
ples� of� improper� attrition,� and�we�have� made�a� series� of� recom�
mendations�aimed�at�them.�There�is�also�evidence,�however,�that�
the�Directing�Officers�in�the�Office�of�the�DPP�make�their�prosecu�
torial� decisions� largely� on� the� basis� of� the� evidence� in� the� case,�
and�that�the�risk�factors�identified�in�the�literature�as�supposedly�
leading� prosecutors� to� make� prejudiced� decisions� have� limited�
impact�in�this�jurisdiction.�We�suggest�that�cases�that�do�not�pro�
gress�due�to�weak�evidence�have�been�properly�filtered�out�of�the�
system.�Further,�it�can�be�argued�that�not�filtering�these�cases�out�
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of�the�system�could�be�unfair�to�complainants.�The�court�experience�
has�been�shown�to�cause�severe�anxiety�to�those�who�go�through�
it:� in� some�cases,� the�mere�prospect�of�having� to�go� to�court�has�
resulted�in�complainants�withdrawing�their�complaints.�To�bring�
a� prosecution,� in� a� case� whose� evidential� base� is� so� weak� that�
there� is� no� prospect� of� a� conviction,� thereby� requiring� the� com�
plainant�to�undergo�the�rigours�of�the�trial�process�with�no�pros�
pect� of� the� compensation� of� seeing� the� defendant� convicted,�
surely�would�be�a�poor�use�of�prosecutorial�discretion.�

THE�WAY�FORWARD�

There�are�many�improvements�that�can�be�made�to�the�operation�
of� the� criminal� justice� system�and�we�have�made�a� series�of� rec�
ommendations� in� this� regard� throughout� this� study.� Improving�
post�report� communications� between� the� Gardaí� and� the� com�
plainant� may� help� to� reduce� the� rate� of� complaint� withdrawal.�
The�Charter�requires�the�Gardaí�only�to�inform�the�complainant�of�
all�relevant�information�such�as�decisions�on�bail,�the�charges�be�
ing�brought,�trial�dates,�etc.�In�other�words,�the�Charter�effectively�
creates� a� right� to� information.� No� doubt� passing� on� this� informa�
tion�is�important,�but�it�is�insufficient�because�the�Charter�fails�to�
recognise� the� true� sense� of� isolation� that� is� so� apparent� in� the�
comments�given�to�us�by�the�participants�in�Strand�I.�For�the�bulk�
of�the�trial�process�(possibly�lasting�as�much�as�two�years)�no�new�
information�will�arise�and�the�Gardaí�therefore�have�no�obligation�
to� keep� in� touch� with� the� complainant� during� this� period.� Thus,�
by�framing�the�obligation� in� terms�of� information,� the�Charter�ac�
tually� reinforces� the� very� problem� it� was� designed� to� solve.� The�
Charter�should�be�re�drafted�in�terms�of�a�right�to�ongoing�contact,�
of� which� a� right� to� information� is� merely� a� part.� Contacting� the�
complainant� at� regular� intervals,� regardless� of� whether� there� is�
any�new�information,�should�help�to�dispel�any�sense�of�isolation�
felt�by�the�complainant.�Further,�as�the�absence�of�such�contact�is�
the�primary�reason�given�by�participants� in�Strand�I� for�dissatis�
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faction�with�the�Gardaí,�taking�this�small�step�should�also�result�in�
an�improvement�in�their�satisfaction�ratings.��

The�rigours�of�the�trial�process�have�been�alluded�to�on�several�
occasions,� and� to� help� complainants� deal� with� those� rigours� a�
comprehensive� system�of�victim�support� services� is� required.�At�
present,� those� services� are� offered� by� a� variety� of� non�
governmental� organisations� on� a� somewhat� ad�hoc� basis� (Am�
nesty�International,�2004:�7).�These�services�need�to�be�available�to�
complainants�throughout�the�process�and�throughout�the�country.�
Further,�as�forensic�evidence�has�been�shown�to�be�of�such�impor�
tance,�specialist�treatment�units�should�be�established�at�locations�
through� the� country.� Ideally,� a� Sexual� Assault� Treatment� Unit�
should�be�easily�accessible�from�anywhere�in�the�country.��

There�is�room�for�improvement�also�at�the�prosecutorial�stage.�
It� is� essential� that� Directing� Officers� should� maintain� an� aware�
ness� that� ‘real� rape’� scenarios�continue� to�dominate� the�prosecu�
tion� record,� even� though� they� make� up� a� minority� of� rape� inci�
dents.� Efforts� should� be� made� to� eliminate� any� inherent� bias� to�
wards�the�prosecution�of�any�kind�of�rape�incident.�In�particular,�
this�study�has�revealed�a�small�number�of� issues� that�need�to�be�
addressed�by�the�Office�of�the�DPP�and�doing�so�may�help�to�re�
duce� the� attrition� rate.� Although� good� witnesses� are� an� obvious�
necessity,� too�many�cases�are�being�dropped�due�to�complainant�
‘unreliability’�based�on�mental�illness.�It�is�essential�that�every�in�
dividual�in�the�state�have�equal�access�to�the�protection�of�the�law.�
Not�only�are�the�mentally�ill�especially�vulnerable,�but�this�study�
demonstrates�they�are�also�most�unlikely�to�receive�justice�if�they�
are�raped.�Of�the�78�cases�involving�a�complainant�with�a�history�
of� mental� illness,� only� two� cases� were� prosecuted� and� both� of�
these�had�overwhelming�physical�and�forensic�evidence.�The�DPP�
should�investigate�mental�illness�cases�to�determine�whether�new�
protocols�could�be�developed�to�increase�the�number�of�cases�be�
ing�prosecuted.��

Various�other�recommendations�were�made�to�improve�differ�
ent�aspects�of�the�trial�process:�improvements�to�the�bail�laws,�for�
example,�or�changes�to�some�aspects�of�sentencing�practice.�While�
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these� changes� will� have� little� direct� affect� on� the� attrition� rate,�
they�may�help� to� improve�confidence� in� the�criminal� justice� sys�
tem� among� victims� without� which� the� system� cannot� survive�
(Royal�Commission�on�Criminal�Justice,�1993:�para.�5.44).��

The�role�of�the�jury�has�also�been�considered,�and�it�is�recom�
mended�that�further�research�be�conducted�without�delay�into�the�
issues� that� influence� jury� deliberations.� The� analysis� of� the� trial�
court�records�shows�results�that�are�consistent�with�the�view�that�
juries� are� unduly� influenced� by� complainant� behaviour,� particu�
larly�behaviour�that�is�deemed�foolish�or�inappropriate.�It� is�sus�
pected�that�juries�assign�contributory�fault�to�complainants�whose�
behaviour�does�not�conform�to�the�‘real�rape’�scenario.�To�counter�
this�possibility,�pending�the�results�of�the�jury�research�just�men�
tioned,� it� is� recommended� that� legislation� be� enacted� requiring�
judges� to� ‘remind’� the� jury� that� foolish� behaviour� on� the� part� of�
the�complainant�does�not�imply�responsibility�for�the�subsequent�
rape.��

Even�if�all�these�measures�are�introduced,�however,�the�nature�
of�the�crime�of�rape�suggests�that�absence�of�evidence�is�a�regret�
table� reality� and� will� likely� continue� to� negatively� influence� the�
prosecutorial�decision.�This�leads�to�an�unpalatable�truth:�some�–�
perhaps�many�–�instances�of�rape�will�never�proceed�through�the�
criminal�justice�system.�Sometimes�this�will�be�at�the�choice�of�the�
complainant,�and�sometimes�it�will�arise�by�operation�of�the�sys�
tem� itself.� As� a� result,� it� is� not� tenable� to� continue� to� rely� exclu�
sively�upon�the�criminal�justice�system�as�a�means�of�dealing�with�
rape,�as�Irish�society�has�hitherto�been�doing.�What�is�needed�is�a�
broader�approach�in�which�the�criminal� justice�system�is�but�one�
prong�of�a�three�pronged�initiative.��

The� second� prong� concerns� the� range� of� support� systems�
available�to�those�who�have�been�raped,�regardless�of�whether�or�
not�they�have�made�a�formal�complaint.�These�services,�especially�
the�SATU�units,�need�to�be�made�available�to�anyone�who�needs�
them.�Currently,� immediate�access� to�most�SATU�units�may�still�
require� Garda� accompaniment,� although� there� is� increasing� rec�
ognition�of�the�need�for�general�access�to�these�services�and�to�the�
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expertise�that�they�provide.�Open�access�should�be�the�best�prac�
tice� goal� of� SATUs.� Further,� developing� these� support� systems�
would�represent�a�visible�commitment� to� the�welfare�and�recov�
ery�of�victims�of�rape,�something�that�often�gets�overshadowed�by�
the�desire�to�find�and�punish�the�perpetrators�of�rape.�

The�third�prong�of�the�initiative�is�a�multi�faceted�media�cam�
paign.�The�media�is�a�powerful�tool;�while�it�has�often�been�asso�
ciated� with� perpetuating� false� impressions� about� relationships,�
sex,�violence�and�rape,� the�media�can�also�be�used� to�counteract�
those�impressions.�This�project�recommends�a�public�campaign�of�
a� magnitude� and� time�frame� similar� to� that� initiated� against� the�
problem�of�drink�driving.�Considering�the�extensive�negative�so�
cial�and�economic�effects�of�rape,�including�family�breakdown,�job�
loss,� psychiatric� disturbance,� hospitalisation,� drug� and� alcohol�
abuse�and�more,�the�potential�benefits�of�reducing�the�rate�of�rape�
would�more�than�justify�the�cost�of�the�campaign.��

The� campaign� should� contain� three� primary� elements.� First,�
steps� need� to� be� taken� to� address� the� continuing� vitality� of� rape�
myths.� Although� these� myths� have� been� demonstrated� to� have�
some�influence�on�prosecutors�they�are�most�prevalent�among�the�
general� public,� including� rape� victims� and� most� likely� jurors� in�
rape�trials.�There�is�a�wealth�of�information�regarding�the�realities�
of�rape�as�opposed�to�‘real�rape’,�and�this� information�should�be�
made� part� of� the� public� campaign.� It� needs� to� be� stressed,� how�
ever,� that� this�aspect�of�the�campaign�is� factual�rather�than�ideo�
logical.�It�is�not�proposed�that�any�particular�ideology�be�adopted�
or�endorsed.�Rather,�we�suggest�that�the�studies�and�information�
that� already� exists� should� form� the� basis� of� an� education� cam�
paign�to�counteract�perceptions�of�‘real�rape’.��

The�second�element�of�the�campaign�should�be�directed�to�en�
couraging�victims�to�come�forward.�Early�reporting�increases�the�
chances� of� recovering� medical� and� forensic� evidence,� which� in�
turn�increases�the�chances�that�a�prosecution�and�a�conviction�will�
follow.� Further,� participants� in� Strand� I� reported� the� importance�
to� their� recovery� of� close� friends� and� family� knowing� about� the�
rape.� An� experienced� third�party� can� mediate� between� the� trau�



� Rape�and�Justice�in�Ireland�372

matised�victim�and�her�family� in�the� immediate�aftermath�of� the�
rape.�Emphasis�should�also�be�laid�on�the�high�levels�of�satisfac�
tion�that�complainants�reported�to�us� in�making�their�statements�
to�the�Gardaí.�This�should�help�to�moderate�the�fear�that�is�com�
mon�among�victims�that�they�might�be�mistreated�by�the�Gardaí.�
Putting� the� (re�drafted)� Victims’� Charter� on� a� statutory� footing,�
and� requiring� each� criminal� justice� agency� to� establish� quality�
control� procedures,� would� assist� in� this� effort� as� a� visible� com�
mitment�to�dealing�fairly�with�victims.�Establishing,�and�then�rig�
orously� adhering� to,� a� high� standard� that� victims� can� expect�
should�diminish�fears�surrounding�the�legal�process.��

Finally,�the�campaign�must�address�behaviour.�This�study�has�
shown� that�alcohol� is�an�extremely�common� factor� in� rapes.�The�
effects� of� alcohol,� and� the� manner� in� which� the� consumption� of�
alcohol�can� facilitate� the�commission�of� rape,�were�noted�earlier:�
lowering�inhibitions,�encouraging�risky�behaviour,�increasing�ag�
gression� and� confusing� social� signals.� Men,� and� particularly�
young� men,� must� be� made� aware� that� rape� is� a� possible� conse�
quence�of�binge�drinking.�They�need�to�be�reminded�that�they�are�
responsible�for�their�own�actions,�and�that�voluntary�intoxication�
does� not� relieve� them� of� that� responsibility,� morally� or� legally.�
Addressing�the�drink�culture�that�exists� in�this�country� is�an� im�
portant�step�in�preventing�sexual�violence.�It�is�possible�to�dimin�
ish�(although�not�altogether�eliminate)�some�of�the�risk�factors�for�
perpetration� and� victimisation:� intoxication� makes� it� less� likely�
that�danger�signals�will�be�noted�or�acted�upon�quickly.�Further,�
members� of� society� should� be� encouraged� to� be� proactive� in� in�
creasing�their�safety,�by�challenging�inappropriate�behaviour�(if�it�
is�safe�to�do�so)�and�by�engaging�in�prudent�risk�management.�No�
one�should�have�to�sacrifice�their�freedom�or�happiness�out�of�fear�
of�crime.�
�
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ETHICAL�GUIDELINES�

he� research� operated� in� accordance� with� the� Code� of� Ethics�
published�by� the�British�Psychological�Society� (BPS).�The� in�

formation�was�read�to� telephone�participants�and�detailed� in� the�
instructions� for� the�postal�and�on�line�surveys.�Participants�were�
not� asked� to� sign� consent� forms,� as� these� are� not� normally� used�
with�postal�or�telephone�surveys.�This�approach�also�allowed�re�
spondents�to�remain�anonymous�if�they�wished.�

T�

The�guidelines�are:�
�
Confidentiality:�The�information�provided�by�participants�will�be�
kept�strictly�confidential�and�will�only�be�seen�by�the�researchers.�
After� the� questionnaires� are� analysed,� they� will� be� locked� away�
until� the� research� report� is� published.� The� questionnaires� will�
then�be�destroyed.�
�
Anonymity:� Participants� will� not� be� named� or� identified� in� the�
final�report.�
�
Participation�is�voluntary:�Participants�are�free�to�withdraw�from�
the�research�at�any�time�and�do�not�have�to�answer�any�question�
that�they�do�not�feel�comfortable�answering.�

Participant�Distress�
Studies�have� shown� that�participation� in� research�on� sexual�vio�
lence�does�not�impact�negatively�on�respondents�in�the�long�term.�
In�SAVI�Revisited� (McGee�et�al.,� 2005)�an�overwhelming�majority�
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of� those� interviewed� said� that� they� benefited� from� talking� about�
their� abuse,� did� not� regret� taking� part� in� the� research,� felt� their�
contribution�would�benefit�others�and�would�recommend�partici�
pation�to�others.�

In� order� to� minimise� participant� distress,� the� following� steps�
were�taken:�

� A� protocol,� based� on� the� work� of� McGee� et� al.� (2002),� was�
drawn�up�to�deal�with�any�participant�distress�that�arose.�The�
procedure�in�such�situations�was�to�listen,�stabilise�the�person�
and�locate�a�source�of�assistance,�if�necessary.�

� Additionally,� a� research� helpline� was� set� up� for� participants,�
which�they�could�contact� if� they�had�any�questions�about�the�
research.�

� A�phone�list�of�agencies�was�drawn�up�and�offered�to�partici�
pants�where�appropriate.�

� Participants� were� informed� that� counselling� was� available�
through�local�Rape�Crisis�Centres.�

� Follow�up�‘care’�calls:�A�week�after�participation�in�the�survey,�
respondents� were� re�contacted� to� check� that� they� were� not�
negatively�affected�by�participation.�

�
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SURVEY�QUESTIONNAIRE�

Thank�you� for�participating� in� this� survey,�which� is�being�under�
taken� by� the� National� University� of� Ireland,� Galway.� The� study�
aims� to� find�out�what�people� consider�when�deciding�whether� to�
report�a�sexual�offence�to�the�Gardaí�and,�for�those�who�do�report,�
the�problems�they�may�experience�with�the�criminal�justice�process.��

Your� contribution� is� important� –� the� more� people� who� com�
plete� the�survey,� the�more�we�will�be�able� to�say�about�how�our�
society� responds� to�sexual�violence�and�how�to� improve� that� re�
sponse.��

The�Questionnaire�
This�questionnaire�should�take�about�20�minutes�to�complete.�It�is�
possible� that� some� parts� of� the� questionnaire� will� not� apply� to�
your�experiences.� In� this� case,� there�may�be� some�questions�you�
do� not� need� to� answer.� Throughout� the� questionnaire,� there� are�
instructions�to�guide�you�about�which�questions�to�answer.��

You�may�find�some�of�the�questions�intrusive�but�it�is�impor�
tant�we�ask�them�this�way�so�as�to�be�clear�about�what�we�mean.�
It�is�alright�to�opt�out�of�answering�any�question�that�you�do�not�
feel�comfortable�answering.��

Confidentiality�
All�the�information�you�provide�will�be�kept�strictly�confidential.�
After� the� questionnaires� are� analysed,� they� will� be� locked� away�
until� the� research� report� is� published.� The� questionnaires� will�
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then� be� destroyed.� A� reference� code� will� be� assigned� to� you� so�
that�your�name�will�not�be�recorded�on�the�questionnaire.��

Normally�we�would�ask�people�to�sign�a�consent�form�but�we�
understand�that�some�people�may�wish�to�remain�anonymous.�By�
filling�in�the�survey�and�returning�it�to�us,�you�are�indicating�your�
willingness�to�participate.�

Assistance�
If�you�have�any�questions�or�would� like� to�discuss� the�question�
naire�in�more�detail,�please�phone�Deirdre�Healy�on�(091)�495374�
(Tues� to� Thurs:� 10.00� am� –� 12.00� noon).� Outside� these� hours,�
please� leave�a�message�and� I�will� return�your� call.� I�will� also�be�
happy�to�accept�reverse�charge�telephone�calls.�

I� understand� that� talking� about� your� experience� may� be� dis�
tressing.�If�you�need�support,�please�note�that�your�nearest�Rape�
Crisis�Centre�can�provide�free�and�confidential�counselling�(a�list�
of�centres�is�provided�on�our�website).��

Returning�the�Questionnaire�
You�can�either:��

� Email� your� completed� questionnaire� to� Deirdre.Healy@� nui�
galway.ie�as�an�attachment��

� Print�the�survey�and�post�it�to:�Deirdre�Healy,�Faculty�of�Law,�
NUI�Galway,�Co.�Galway.�

�
�
�
�
�
�
�
�
�
�
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SECTION�1:�VIEWS�ON�CRIME�

We�would�like�to�know�your�views�on�crime�and�punishment�in�
Ireland.� Please� consider� the� following� statements� and� circle� the�
number�that�most�closely�represents�your�view.�
�

Question�1�

� Strongly�
Agree�

Neither�
Agree�
Nor���

Disagree�

Strongly�
Disagree�

Crime�has�increased�in�the�
past�12�months.�

1� 2� 3� 4� 5�

The�Gardaí�are�doing�a�
good�job�at�controlling�
crime.�

1� 2� 3� 4� 5�

The�government�is�too�soft�
on�crime.�

1� 2� 3� 4� 5�

Incidents�of�sexual�violence�
have�increased�in�the�past�
12�months.�

1� 2� 3� 4� 5�

There�is�enough�support�
available�for�victims�of�
crime.�

1� 2� 3� 4� 5�

Rehabilitation�programmes�
for�sex�offenders�will�stop�
them�re�offending.�

1� 2� 3� 4� 5�

The�government�is�paying�
enough�attention�to�the�
problem�of�sexual�violence.�

1� 2� 3� 4� 5�

Media�coverage�of�sexual�
violence�is�damaging�to�
victims.�

1� 2� 3� 4� 5�

Sentences�imposed�on�sex�
offenders�are�too�lenient.�

1� 2� 3� 4� 5�

�
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The�following�sections�deal�with�your�personal�experience.�If�you�
have�experienced�more�than�one�incident,�please�refer�to�the�most�
recent�incident�when�answering�these�questions.�

�
Remember�all�your�answers�are�totally�confidential�and�will�not�

be�seen�by�anyone�other�than�the�researchers�
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SECTION�2:�TELLING�SOMEONE�

Question�2.1�

Were�the�Gardaí�informed�
about�the�incident?�

��
��
��
�

��

Yes,�I�reported�it�
Yes,�someone�else�reported�it�
Yes,�the�Gardaí�found�out�some�
other�way�
No,�the�incident�was�not�re�
ported�by�anyone��

�
Question�2.2�

Why�did�you�report/not�report�the�incident�to�the�Gardaí?�

�
�
�
�
�
�
�
�
�

�
Question�2.3�

Have�you�ever� told�anyone�else�about� the�
incident?�

��
��

Yes�
No�

�
�
�
�
�
�
�
�
�
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Question�2.4�

If�you�have�told�someone�
about�the�incident,�who�was�
the�first�person�you�told?�

��
��
��
��
��
��
��

Have�never�told�anyone�
Friend�
Partner�
Family�member�
Gardaí�
Support�agency�
Other,�please�specify�__________�

�
Question�2.5�

We�would�like�to�know�how�this�person�responded�when�you�told�
them.�Were�they:�

Unsupportive� 1� 2� 3� 4� 5� Supportive�

�
If�the�incident�WAS�reported�to�the�gardaí,�please�proceed�to�
Section�3�of�the�questionnaire.�If�the�incident�WAS�NOT�re�

ported,�please�skip�to�Section�7.�
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SECTION�3:�REPORTING�THE�OFFENCE�

Question�3.1�

How�long�after�the�incident�
were�the�Gardaí�informed?�

��
��
��
��
��

Within�one�hour�
Within�24�hours�
Within�one�week��
Within�one�month�
Other,�please�specify�_______�

�
Question�3.2�

If�you�delayed�report�
ing�the�incident,�what�
was�the�reason�for�your�
hesitation?�

��
��

�
��
��

��

��
��
��

No�delay�
Unsure�whether�to�report�until�some�
one�else�suggested�it�
Scared�of�Gardaí’s�response�
In�shock/numb�
Thought�I�could�handle�it�myself�
Scared�of�offender�
Scared�about�other�people’s�reactions�
Was�not�sure�if�it�was�a�crime�at�first�

�
Question�3.3�

Did�you�make�a�statement�to�
the�Gardaí?�

��
��

Yes�
No�

�
If�‘No’,�why�did�you�not�give�a�statement�to�the�Gardaí?�

�
�
�
�
�
�

�
(Go�to�Q3.11)�
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Question�3.4�

When�did�you�make�your�statement?�� ��
__________�
Month�

�
_________�
Year�

�
Question�3.5�

Where� did� you� make� your�
statement?�
�

��
��

��

In�Garda�station�
At�my�home�
Other,�specify�______________�

�
Question�3.6�

When� making� your� statement,�
were�you�interviewed�by:�
�

��
��
��

A�male�Garda�only�
A�female�Garda�only�
Both�

�
Question�3.7�

Were�you�given�the�option�of�being�interviewed�
by�someone�of�the�same�gender�as�you?�

��
��

Yes�
No�

�
Question�3.8�

Please�rate�the�Garda�who�took�your�statement�on�the�following�
scales:�

Hostile� 1� 2� 3� 4� 5� Warm�

Unsympathetic� 1� 2� 3� 4� 5� Sympathetic�

�
Question�3.9�

Could�you�describe�the�atmosphere�during�the�interview?��

Cold/�
clinical�

1� 2� 3� 4� 5� Warm/�������������
supportive�

�
�
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Question�3.10�

Please�rate�your�overall�satisfaction�with�the�Garda�who�took�your�
statement.�

Dissatisfied� 1� 2� 3� 4� 5� Satisfied�

�

Please�give�reasons�for�your�answer.�

�

�

�

�

�

�
Question�3.11�

Was�an�internal�medical�examination�performed?� ��
��

Yes�
No�

�

If�not,�why�not?�

�

�

�

�

�

�
If�a�medical�examination�WAS�performed,�please�proceed�to�

Section�4.�If�a�medical�examination�WAS�NOT�performed,�
please�skip�to�Section�5.�

�
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SECTION�4:�MEDICAL�EXAMINATION�

Question�4.1�

Were�you�examined�in:��
�

��
��
��
��

A�specialist�rape�trauma�unit�
Hospital�casualty�department�
GP’s�office�
Other,�specify�______________�

�
Question�4.2�

Was�the�medical�examination�was�car�
ried�out�by:�

��
��

A�female�doctor�
A�male�doctor��

�
Question�4.3�

Were�you�given�the�option�of�being�exam�
ined�by�someone�of�the�same�gender�as�
you?�

��
��

Yes�
No�

�
Question�4.4�

Please�rate�the�doctor�who�examined�you�on�the�following�scales:�

Hostile� 1� 2� 3� 4� 5� Warm�

Unsympathetic� 1� 2� 3� 4� 5� Sympathetic�

�
Question�4.5�

Could�you�describe�the�atmosphere�during�the�examination?�

Cold/������
clinical�

1� 2� 3� 4� 5� Warm/��������
supportive�

�
Question�4.6�

Please�rate�your�overall�satisfaction�with�the�medical�examination.�

Dissatisfied� 1� 2� 3� 4� 5� Satisfied�

�
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Please�give�reasons�for�your�answer.�

�
�
�
�
�
�
�
�
�

�
Please�proceed�to�Section�5.�
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SECTION�5:�FOLLOW�UP�CONTACT�WITH�THE�GARDAÍ�

Question�5.1�

Did�the�Gardaí�provide�you�with�informa�
tion�about�support�services�available�to�
you?�

��
��

Yes�
No�

�
Question�5.2�

Did�the�Gardaí�explain�to�you�what�would�
be�involved�in�an�investigation�of�your�
complaint?�

��
��

Yes�
No�

�
Question�5.3�

Did�the�Gardaí�explain�to�you�what�would�
be�involved�in�proceeding�with�your�com�
plaint�to�court?�
�

��
��

Yes�
No�

�
Question�5.4�

Have�you�at�any�stage�seriously�considered�
withdrawing�the�complaint?�
�

��
��

Yes�
No�

�
If�‘Yes’,�why�did�you�consider�withdrawing�the�complaint?�

�
�
�
�
�
�
�
�

�
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Question�5.5�

Have�you�at�any�stage�been�encouraged�to�
withdraw�the�complaint?�

��
��

Yes�
No�

�
If�yes,�who�encouraged�you�to�
withdraw?�

��
��
��
��
��

Gardaí�
State�prosecutor�
Family/friends�
�Suspect/accused�
Other,�specify�____________�

�
Question�5.6�

Did�you�withdraw�your�complaint?� ��
��

Yes�
No�

�
Question�5.7�

Was�there�an�investigation�of�your�com�
plaint�(e.g.�Gardaí�took�witness�statements,�
visited�crime�scene,�etc.)?�

��
��
��

Yes�
No�
Don’t�know�

�
Question�5.8�

Was�anyone�taken�in�for�questioning�over�
this�offence?�

��
��
��

Yes�
No�
Don’t�know�

�
Question�5.9�

Did�you�experience�any�difficulty�in�obtain�
ing�information�from�the�Gardaí�about�the�
progress�of�your�case?�
�

��
��

Yes�
No�

�
�
�
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Question�5.10�

Please�rate�the�degree�of�difficulty�you�experienced.�

Easy�to�
obtain�

1� 2� 3� 4� 5� Difficult�to�
obtain�

�
Question�5.11�

Please�rate�your�overall�satisfaction�with�the�investigation�of�your�case�
by�the�Gardaí.�

Dissatisfied� 1� 2� 3� 4� 5� Satisfied�

�
Please�give�reasons�for�your�answer�

�
�
�
�
�
�
�

�
Question�5.12�

Has�anyone�been�charged�with�the�offence?�
�

��
��
��

Yes�
No�
Don’t�know�

�
If�‘No’,�what�do�you�think�
was�the�main�reason?�
�

��
��
��
��
��

Offender�was�not�identified�
I�withdrew�my�statement�
Insufficient�evidence�to�proceed�
Gardaí�did�not�believe�me�
Other,�specify�_________________�

�
If�someone�HAS�BEEN�charged,�please�proceed�to�Section�6.�

Otherwise,�please�skip�to�Section�7.�
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SECTION�6:�BEFORE�THE�TRIAL�

Question�6.1�
What�was�the�most�seri�
ous�offence�with�which�
the�offender�was�charged?�

��
��
��
��
��
��
��
��
��

Rape�
Sexual�assault�
Aggravated�sexual�assault�
Gross�indecency�
Rape�Section�4�
Incest�
Assault�
Other,�specify�__________________�
Don’t�know�

�
Question�6.2�

Were�the�charges�downgraded?�
�

��
��
��

Yes,�specify�to�what�_______�
No��
Don’t�know�

�
Question�6.3�

Has�the�accused�been�granted�
bail?�

��
��
��

Yes�
No�
Don’t�know�

�
Question�6.4�

Is�your�case�going�to�trial?� ��
��
��
��

Yes�
No,�case�has�been�dropped�
No,�offender�pleaded�guilty�
Don’t�know�

�
Question�6.5�

If�known,�what�is�your�trial�date?�� �__________�
Month�

_________�
Year�

�
Please�proceed�to�Section�7.�
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SECTION�7:�ABOUT�THE�ASSAULT�

Question�7.1�

What�age�were�you�at�the�time�of�the�incident?� �

�
Question�7.2�

When�did�the�incident�occur?�� �__________�
Month�

_________�
Year�

�
Question�7.3�

Where�did�the�incident�
happen?�
�

��
��
��
��

��

��
��

��

In�your�own�home�
At�the�offender’s�home�
At�work�
At�school/�university�
In�a�pub/�nightclub�
On�the�street�
In�a�park/�other�open�public�space�
Other,�specify�_____________�

�
The�next�question�asks�about�the�type�of�assault�you�experienced.�
We�would�like�to�apologise�for�the�graphic�nature�of�the�language�
but�this� is�the�only�way�we�can�accurately�categorise�your�experi�
ence.�
�

Question�7.4�

Which�of�the�following�best�describes�what�happened�to�you?�(please�
tick�all�that�apply)�

Someone�made�you�have�sex�without�your�consent.�
(By�sex,�we�mean�penetration�of�your�vagina�by�a�man’s�penis)�

�

Someone�made�you�have�oral�sex�without�your�consent.�
(By�oral�sex,�we�mean�a�man�putting�his�penis�in�your�mouth)�

�

�
��
�
�
��
�
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Someone�made�you�have�anal�sex�without�your�consent.�
(By�anal�sex,�we�mean�a�man�putting�his�penis�in�your�anus)��

�

Someone�put�fingers�in�your�vagina�without�your�consent�
�

Someone� put� another� object� in� your� vagina� without� your�
consent�

�

�
��
�
�
��
�
��

�
Question�7.5�

How�many�people�did�this�to�you?� ��
��
��

One��
Two�
Three�or�more�

�
Question�7.6�

What�was�your�relation�
ship�to�the�offender?�
�
(If� there� was� more� than�
one,�please�tick�the�box�that�
refers� to� the� offender� you�
knew�best)�

��
��
��
��

��

��
��

��

��
��

Stranger�
Acquaintance�
Friend�
Workmate/�colleague�
Someone�you�were�on�a�date�with�
Boyfriend/�girlfriend�
Spouse/�partner�
Ex�spouse/�ex�partner�
Ex�boyfriend/�ex�girlfriend�
Other,�specify�_________________�

�
Sexual�assaults�don’t�always�involve�any�or�all�of�the�possibilities�
listed� next.� Please� tell� us� which� of� the� following,� if� any,� you� ex�
perienced.��
�
�
�
�
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Question�7.7�

At�the�time�of�the�incident,�were�you�verbally�
threatened�or�intimidated�(e.g.�offender�threat�
ened�you�with�physical�harm�if�you�did�not�
comply)?�

��
��

Yes�
No�

�
Question�7.8�

Was�physical�force�used�against�you�(e.g.�were�
you�hit,�punched�or�held�down)?�

��
��

Yes�
No�

�
Question�7.9�

Did�the�offender�have�a�weapon?� ��
��

Yes�
No�

�
If�‘Yes’,�what�kind�of�
weapon?�

��
��
��
��

Gun�
Knife�or�other�stabbing�weapon�
Stick�or�other�hitting�weapon�
Other,�specify�_______________�

�
Question�7.10�

It�is�often�not�possible�to�
resist�unwanted�sex,�but�
we�would�like�to�know�if�
you�were�able�to�do�any�
of�the�following?�

��
��
��
��
��

Use�physical�force�toward�attacker�
Attempt�to�persuade�attacker�
Try�to�escape/�run�away�
Scream�
Other,�please�specify�______�

�
Question�7.11�

Sexual�assaults�do�not�
always�result�in�addi�
tional�physical�injury.�
Did�you�suffer�any�fur�
ther�physical�injuries?�

��
��
��
�
��

None�(go�to�Q7.13)�
Minor�(e.g.�bruises,�cuts,�scratches)�
Severe� (e.g.� knocked� unconscious,�
broken�bones,�internal�injuries)�
Other,�please�specify�___________�
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Question�7.12�

Were� you� injured� to� the� extent� that� you� re�
quired�medical�care?�

��
��

Yes�
No�

�
If�‘Yes’,�did�you�stay�overnight�in�hospital?� ��

��
Yes�
No�

�
Question�7.13�

Had�you�been�drinking�at�the�time�
of�the�incident?�

��
��
��
��

No�
Yes,�2�drinks�or�less�
Yes,�3�5�drinks�
Yes,�6�drinks�or�more�

�
Question�7.14�

Had�the�offender�been�drinking�at�
the�time�of�the�incident?�
�

��
��
��
��

��

No�
Yes,�a�little�
Yes,�moderately�
Yes,�a�lot�
Don’t�know�

�
Question�7.15�

Altogether,�how�many�times�has�
this�type�of�incident�happened�to�
you�in�the�past�12�months?�

��
��
��

Once��
Twice�
Three�or�more�

�
�
�
�
�
�
�
�



� Rape�and�Justice�in�Ireland�394

Question�7.16�

Looking�back,�how�did�this�as�
sault�affect�your:�

Little��
impact�

� � � Severe�
impact�

Relationships�with�family�
and�friends�

1� 2� 3� 4� 5�

Romantic�relationships� 1� 2� 3� 4� 5�

Employment� 1� 2� 3� 4� 5�

Emotional�state� 1� 2� 3� 4� 5�

Physical�health� 1� 2� 3� 4� 5�

�
Question�7.17�

What�stage�is�your�case�
at�now?�

��
��
��
��

Never�reported�offence�to�gardaí�
Statement�made�to�gardaí��
Offender�charged,�waiting�for�trial�
Trial�completed�

�
Question�7.18��

Please� indicate�whether�you�agree�or�
disagree� with� each� of� the� following�
statements.�

Strongly�
disagree�

� � � Strongly�
agree�

The�criminal� justice�system�treats�
rape�victims�fairly.�

1� 2� 3� 4� 5�

If�a�friend�told�me�they�had�been�
raped,� I� would� advise� them� to�
report�it�to�the�Gardaí.�

1� 2� 3� 4� 5�

Rapists� are� rarely� convicted� by�
the�courts.�

1� 2� 3� 4� 5�

�
Question�7.19�

What�percentage�of�convicted�
rapists�do�you�think�are�sent�to�
prison?�

�
____________________%�

�
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Question�7.20�

What�do�you�think� is� the�usual�prison�sentence� length�received�by�a�
convicted�rapist?�

2�yrs�or�
less�

3�5�yrs� 6�10yrs� 11�20�
yrs�

20�yrs�and�
over�

Life�

�
Please�proceed�to�Section�8.�

�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
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�SECTION�8:�DETAILS�

Question�8.1�

Please�indicate�your�gender.� Male� �� Female� ��

�
Question�8.2�

Please�indicate�your�age.� �

�
Question�8.3�

Please�indicate�your�country�of�origin�
(e.g.�Ireland).�

�

�
Question�8.4�

Which�of�the�following�best�describes�your�domestic�arrangements?�
�

��
��
��

Single�
Living�with�a�partner��
Married�

��
��
��

Separated/�Divorced�
Widowed�
Living�with�parents�

�
Question�8.5�

Which�of�the�following�best�describes�the�place�in�which�you�live?�

��
��
��

Rural/�Village�
Town�
City�

�

�
Question�8.6�

What�county�are�you�from?� �

�
Question�8.7� �

What�is�your�current�occupation?� �

�
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Question�8.8�

What�is�the�highest�level�of�education�that�you�have�successfully�com�
pleted�(e.g.�Junior�Certificate,�Leaving�Certificate,�Bachelor’s�Degree,�
etc.)?�

�
�

�
Thank� you� for� participating� in� this� survey.� Your� response� will�
provide� valuable� information� on� sexual� violence� in� Ireland� and�
how�the�criminal�justice�system�responds�to�it.�We�are�very�grate�
ful� for� the�time�and�effort�you�have�given�to�complete�this�ques�
tionnaire.�



� Rape�and�Justice�in�Ireland�398

SURVEY�EVALUATION�

We� are� interested� in� hearing� your� views� about� this� survey.� I�
would� be� grateful� if� you� would� take� a� few� extra� moments� to�
comment�on�your�experience�of�completing�the�survey.�
�

1.�How�long�did�it�take�you�to�
complete�the�questionnaire?�

�

________________minutes�

�

�
2.�Did�you�find�the�questions:��

Easy�to����
understand�

� Neither�easy�
nor�difficult�

� Difficult�to���
understand�

1� 2� 3� 4� 5�

�
3.�Did�completing�this�survey�make�you�feel�upset?��

Not�upset� � No�difference� � Very�upset�

1� 2� 3� 4� 5�

�
4.�Did�the�questionnaire�give�you�a�chance�to�say�everything�you�
wanted�to�say?�

Not�at�all� � � � Very�much�

1� 2� 3� 4� 5�

�
5.�Are�there�any�other�topics�you�think�should�have�been�included?�

______________________________________________________________�
______________________________________________________________�
______________________________________________________________�

�
6.�How�did�you�hear�about�this�study?�

_______________________________________________________________�
_______________________________________________________________�
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FOLLOW�UP�STUDY�

(Please�complete�this�form�and�enclose�with�your�questionnaire)�
Over� the� next� few� months,� we� will� be� conducting� follow�up�

studies� to� explore� some� further� issues� relating� to� the� problem� of�
sexual�violence.�We�are� interested�in�hearing�your�opinions�about�
the�help�and�support�you�received�(or�would�like�to�have�received)�
in� the� months� that� followed� the� assault.� If� you� have� reported� the�
crime� to� the� Gardaí,� we� would� like� to� talk� to� you� about� your� ex�
periences�with�the�criminal�justice�system�as�your�case�progresses.�
��

Are�you�willing�to�be�contacted�again�for�the�follow�up�study?�
Yes��������� � No� ��������(Tick�as�appropriate)�

�
1.�Contact�Details�
We�understand�that�some�people�may�feel�uneasy�about�giving�us�
their�name�and�address.�Please�remember,�you�do�not�have�to�give�
your�full�details�–�just�enough�for�us�to�be�able�to�contact�you�(for�
example,�your�first�name�and�phone�number�or�email�address.�
�
Name:�____________________________________________________�

Address:�__________________________________________________�

__________________________________________________________
__________________________________________________________�

Tel:�______________________________________________________�

Email:�____________________________________________________�

�

2.�Would�you�prefer�to�be�interviewed�by:�

A�female�researcher� �� A�male�researcher� ��

3.�Please�tell�us�how�you�would�like�us�to�contact�you:�

Post� ���������Telephone� �� Email� �����



�
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DPP�FILE�SURVEY�

FILE�INFORMATION�

�
1.�Offence�classification:� _______________________________�

2.�Date�offence�occurred:� _______________________________�

3.�Date�gardaí�were�notified:� _______________________________�

4.�Date�file�first�received�from�gardaí:� _______________________________�

5.�Date�DPP�decision�made:� _______________________________�

6.�Number�of�times�file�was�returned�
to�gardaí:�

_______________________________�

7.�Dates�of�return(s):� � �����������8.�Description�of�information�sought:�
(a)�___________________________�����������������_______________________________�
(b)�___________________________�����������������_______________________________�
(c)�___________________________�����������������_______________________________�

7.�What�evidence�was�contained�in�the�file?�

�� Complainant�statement�

�� Notes/memo�of�interview�with�suspect�(exclude�no�comments)�

�� DNA�evidence�

�� Suspect�identification�by�victim/�witness�

�� Medical�examination�report�

�� Forensic�evidence�

�

8.�Was�forensic�evidence�relevant�to�this�case?� ���Yes� � ���No����

9.�Was�DNA�evidence�relevant�to�this�case?� � ���Yes� � ���No�
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10.�What�was�the�final�outcome�for�this�case?�

�� Decision�pending�

�� Decision�not�to�prosecute�

�� Suspect�has�been�charged,�awaiting�trial�

�� Prosecuted�but�resulted�in�a�not�guilty�verdict�

�� Prosecuted�and�resulted�in�a�guilty�plea�

�� Prosecuted�and�resulted�in�a�guilty�verdict�

�� Decision�to�prosecute�but�trial�stayed�following�a�judicial�review��

�� Result�to�date� �������������������������������������������� ����������������������������������������������������

�
11.�What�was�the�trial�date,�if�applicable?�� _______________________________�
�
COMPLAINANT�CHARACTERISTICS�
�

1.�Gender� ������Male� ������Female��������

2.�Age�at�time�of�offence� ______________________�

3.�Country�of�origin:� ______________________�

5.�Employment�status�(time�of�offence):�4.� Relationship� status� of� injured�
party�(time�of�offence):�

�� Employed�(professional/skilled)�

�� Single� �� Employed�(manual,�unskilled)�

�� In�relationship� �� Student�

�� Married/cohabiting� �� Unemployed�

�� Divorced/separated� �� Farmer/agricultural�worker�

�� Information�not�on�file� �� Retired�

� � �� Information�not�on�file�

6.�Has�this�complainant�made�other�complaints?�

�� No� � �

�� Previous�complaints� � �

�� Subsequent�Complaints� � �

�
SUSPECT�CHARACTERISTICS�
�
1.�Age�at�time�of�offence� ______________________�

2.�Country�of�origin:� ______________________�
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4.�Employment�status�(time�of�offence):�3.� Relationship� status� of� suspect�
(time�of�offence):�

�� Employed�(professional/skilled)�

�� Single� �� Employed�(manual,�unskilled)�

�� In�relationship�� �� Student�

�� Married/cohabiting� �� Unemployed�

�� Divorced/separated� �� Farmer/agricultural�worker�

�� Information�not�on�file� �� Retired�

� � �� Information�not�on�file�

�� No�previous�
convictions�

����� �

�� Prior�sex� Number:� �

�� Prior�violence�� Number:����� �

5.�Previous�convictions:�
(Tick�all�that�apply)�

�� Prior�other�(e.g.�theft)� Number:� �

�
INCIDENT�AS�ALLEGED�

1.�In�what�county�did�this�offence�occur:�____________________�

2.�Which�of�the�following�best�describes�where�the�offence�took�place?�
�����������Rural/Village� ������Town� ������City�

3.�Complainant/suspect�relationship:�
�� Friend/acquaintance��

(no�prior�sexual�
relationship)�

�� Friend/acquaintance�(prior�sexual�
relationship)�

�� Dating/seeing�each�
other�

�� Cohabitee��

�� Current�spouse� �� Stranger�

�� Ex�spouse/partner� �� Other�(please�specify)�
�

4.�Where�did�the�offence�take�place?�
�� Complainant’s�home� �� On�the�street�

�� Suspect’s�home� �� Park/other�open�public�space�

�� At�work� �� In�a�pub/nightclub��

�� At�a�party� �� In�a�vehicle�

�� At�school/college� �� Other�(please�specify)�
�
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5.�Were�any�of�the�following�elements�present�in�the�rape?�(Tick�all�that�apply)�

�� Use/threat�of�use�of�a�weapon�

�� Physical�force�

�� Verbal�threats�

�� Physical�resistance�

�� Verbal�non�consent�

�� Injury�to�the�complainant�

�� Covert�administration�of�date�rape�drug�(e.g.�Rohypnol)�to�the�
complainant�

�� Covert�administration�of�other�drugs/alcohol�to�the�complainant�

6.�What�was�the�complainant’s�level�of�intoxication�(i.e.�through�alcohol/drug�use)?�

�� None� �� Mild� �� Moderate� �� Severe�

� � � � � � � �

7.�What�was�the�suspect’s�level�of�intoxication�(i.e.�through�alcohol/�drug�use)?�

�� None� �� Mild� �� Moderate� �� Severe�

�
���8.�How�soon�after�the�incident�was�the�offence�reported�to�the�gardaí?�

�� Within�one�hour� �� Within�one�month�

�� Within�24�hours� �� Other�(please�specify)�

�� Within�one�week� � �

�
CASE�CHARACTERISTICS�
�
1.�Offence�classification�by�gardaí:�____________________________�

2.�Garda�recommendation:���������������Prosecute���������������������Do�not�prosecute�

3.� Any� additional� evidence� to� support� the� complainant’s� allegations� (beyond�
injury,�threat�or�force)?�Please�tick�all�that�apply.��

�� Defendant�confession�

�� Witness�statement�

�� DNA�evidence�

�� Suspect�identification�by�victim/�witness�

�� Forensic�medical�examination�

�� Other�forensic�evidence�

�
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4.�What�was�the�nature�of�the�suspect’s�defence?�

�� No�sexual�intercourse�occurred�

�� Consensual�sexual�intercourse�occurred�

�� Believed�consent�had�been�given�

�� Other,�please�specify� �

�
FACTORS�
1.��
(a)� Does� the� file� contain� information� about� the� following� behaviours� by� the�
complainant�at�the�time�of�the�incident:�

�� Walking�alone�late�at�night�

�� Hitchhiking�

�� Agreeing�to�accompany�the�suspect�to�his�residence�

�� Inviting�the�suspect�to�his/�her�home�

�� In�a�bar�alone�

�
(b)� Does� the� file� contain� information� about� the� following� characteristics� of� the�
complainant�(please�tick�all�that�apply):�

�� History�of�alcohol�abuse�

�� History�of�drug�abuse�

�� Work�history�in�sex�industry�(e.g.�massage�parlour)�

�� Prostitution�

�� Significant�criminal�convictions,�specify�_________________________�

�� Evidence�of�physical�or�intellectual�disability,�please�specify�________�

�
CASE�OUTCOME�
�
1.�Prosecutor�decision:�� ������Prosecute� ������Do�not�prosecute�

2.�Reason�given�for�decision:�_____________________________________________�

3.�What�were�the�main�factors�involved�in�reaching�this�decision?�
_______________________________________________________________________�
_______________________________________________________________________
_______________________________________________________________________
_______________________________________________________________________�

�
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4.�(a)�Did�the�complainant�request�a�review�of�this�decision?� ����Yes� �����No�

����(b)�If�‘yes’,�what�was�the�outcome�of�the�review?�
_______________________________________________________________________�
5.� If� not� prosecuted� for� Rape� or� Rape� s.4,� was� there� prosecution� for� another�
sexual�offence�committed�at�the�time�of�the�incident?���� ������Yes��������No�

6.�If�not�prosecuted�for�a�sexual�offence,�was�there�a�prosecution�for�another�non�
sexual�offence�committed�at�the�time�of�the�incident?� � ������Yes��������No�

7.� If� the� case� was� prosecuted� for� any� offence,� please� list� all� of� the� offences�
charged��_______________________________________________________________�
_______________________________________________________________________�
�
8.�IF�COMPLAINT�WAS�WITHDRAWN:��

(a)���When�was�the�complaint�withdrawn?��__________________�(DD/MM/YY)�

(b)���What�reason�did�the�complainant�give�for�withdrawing?�
_______________________________________________________________________�

9.��� �
(a)�Were�there�allegations�of�the�complainant�making�a�false�complaint?���
����Yes� ���������No�

(b)�What�was�the�outcome?�_______________________________________________�
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WITHDRAWAL�OF�COMPLAINT������������������
SUPPLEMENTARY�QUESTIONNAIRE�

1.�Case�Number�___________________________�

Withdrawal�
1.�Stated�reason�for�withdrawal:�
__________________________________________________________�
__________________________________________________________
__________________________________________________________�
__________________________________________________________�
__________________________________________________________�
__________________________________________________________�

Dates�
1.�Date�of�Alleged�Offence:�________�
2.�Date�of�File�Receipt�___________�
3.�Date�of�Direction�(on�rape):�___________�
4.�Date�of�Communication�of�Direction�to�Gardaí:�______________�
5.�Date�of�Communication�of�Direction�to�Complainant:�_________�
or�unknown���
6.�Date�of�Withdrawal:�______________�

False�Reporting�
1.�Did�the�complainant�subsequently�admit�that�the�sex�was�con�
sensual?� �
�  Yes��� �  No��� �  Unknown�
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2.�Was�legal�action�taken�against�the�complainant?� �
�  Yes�� �  No��� �  Unknown�

Vulnerability�
Was�the�complainant�vulnerable�due�to:�
� Poverty�
� Homelessness��
� Substance�abuse/dependency��
� Drugs���Alcohol��
� Relationship�with�Accused:�Family�member/Spouse/Other�

_____________�
� Prostitution�
� Mental�Illness��
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RAPE�TRIAL�RECORDS�QUESTIONNAIRE�

Identification�

�
1.�Case�Code�___________________________�
�

Initiation�of�Action�

�
1.�Date�of�Report�to�Gardai�__________�� 2.�Date�of�Defendant’s�Arrest�_______�
3.�Date�of�Defendant’s�Charge�_____________� �
4.�Bail�

o Was�bail�granted�to�the�defendant�at�any�time?���Y������N���� � �
o Gardai��� Court���� Specify�Court�______________________________�
o Date�of�Bail�_____________�
o Conditions�________________________________________________________�
___________________________________________________________________�
___________________________________________________________________�
___________________________________________________________________�
o If�bail�denied,�date�of�defendant’s�remand�in�custody�___________________�

�

District�Court�Hearing�

�
1.�Date�of�Return�for�Trial�______________�
2.�Statement�of�Charges� � � � �
� a)�Charges� � � � � � � � b)�Counts�
____________________________________� � ���__________��
____________________________________� � ���__________�
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____________________________________� � __________�
____________________________________� � __________�
____________________________________� � __________�
�
3.�Legal�Aid�Granted�Y�����N�������� 4.�Date�Cert�Granted:�__________________�
�

Book�of�Evidence�

�
1.�Date�Served�on�Defendant�________�2.�Total�Number�of�Statements�__________��
3.�Victim�statement� � Y������N������� Date�made�__________�
o Length�of�Statement�_________________�
o Date(s)�of�Incident�__________________�
o Location(s)�of�incident�________________�
o Age�of�Victim�at�Incident�________________�
o Victim�Occupation�______________________�
o Relationship�to�Defendant�_____________________________�
o If�unrelated,�how�they�met�_____________________________�
o Allegation:��

� Offence� � Number�� ����Date�
� s.2��� � ________� __________� � �
� s.4��� � ________� __________�
� Other:�
� __________� ________� __________�
� __________� ________� __________�
�
4.�Garda�statements� � Y�����N��� Number�of�Statements�_______________�
5.�Defendant�Details:�
o Date�of�Birth�________________________�
o Age�_________________�
o Occupation�_________________________�
o Consumption�of�Alcohol� Y������N��� 7.�Quantity�__________________�

6.�Defendant’s�History�
� a)�� Poor�Family�Background�Y����� N���
� � Nature�______________________________________________________�
� � � __________________________________________________________�
� b)�� Substance�Abuse�� Y���� N���
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� � Substance�___________________________________________________�
� � Duration�____________________________________________________�
� � Treatment�___________________________________________________�
� c)�� Psychiatric�History� �Y��� N���
� � Problem�_____________________________________________________�
� � Duration�____________________________________________________�
� � Treatment�___________________________________________________�
� d)� Other�_______________________________________________________�
� � _____________________________________________________________�
� � _____________________________________________________________�
� � _____________________________________________________________�
�
7.�Defendant�statement� � Y���� N��� Date�made�__________�
o If�yes,�did�defendant�admit�the�allegation(s)�of�rape?� �� Y���� N���
o If�not,�did�defendant�admit�that�sex�occurred�with�victim?�� Y���� N���
o Notice�of�Alibi�Evidence� � � � � � � � � Y���� N���

8.��Exhibits� � � � � � � � � � � � � Y���� N���
o Nature�____________________________________________________________�

9. Forensic�Evidence�� � �
o DNA�evidence� � � � � � � � � � � Y���� N���

� Details:�___________________________________________________________�
� __________________________________________________________________�
� __________________________________________________________________�
o Sex�Offences�Kit�� � � � � � � � � � Y���� N���

� Details:�___________________________________________________________�
� __________________________________________________________________�
� __________________________________________________________________�
o Other�forensic�tests�(e.g.,�clothing�tests)�

� Details:�___________________________________________________________�
� __________________________________________________________________�
� __________________________________________________________________�
10.�Medical�Report�� � � Y���� N��� Date�made�__________________�
o Physical�Injuries�� � Y���� N���
� ��If�yes,�specify�_________________________________________________�

o Alcohol�use�noted�� � Y���� N���
� Alcohol�Level�__________________________________________________�
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o Drug�use�noted� � �� � Y���� N���
� Which�drug(s)�__________________________________�
� Quantity�_______________________________________�

11.�Witness�Summonses�
o From�the�Court� � � � Y���� N��� Number�__________�
o From�the�Prosecution� � Y���� N��� Number�__________�
o From�the�Defence� � � Y���� N��� Number�__________�

�

Trial�Court�

�
1.�Date�of�Arraignment�_______________________________�
2.�Guilty�Plea� �Y��� N��� 3.�If�yes,�date�entered�______________________�
4.�Before�which�Court�_____________� 5.�Location�of�Court�___________________�
6.�Date(s)�of�Trial�Hearing��_______________________________________________�
� � � � ________________________________________________________�
� � � � ________________________________________________________�
� � � � ________________________________________________________�
7.�Charge(s)�actually�Prosecuted� � � Number�of�Counts�
� _____________________� � � _____________________________�
� _____________________� � � _____________________________�
� _____________________� � � _____________________________�
� _____________________� � � _____________________________�
8.�Adjournment(s)�
� Date�� � � Sought�by�Whom� � � � Reason�
____________� _______________�________����_______________________________�
____________� _______________�________����_______________________________�
____________� _______________�________����_______________________________�
____________� _______________�________���_______________________________�
9.�Motions�
o Application�for�Dismissal�� � � � Y���� N��� Date__________�
� Result�_______________________�

o Introduction�of�Prior�Sexual�History�� � Y���� N��� Date__________�
� Result�_______________________�

o Notice�of�Additional�Evidence� � � Y���� N��� Date__________�
o Other�Motions�

�
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� Specify� � � � ���Date� � ���Sought�By� � ���Result�
_____________________� ________� _____________� ___________�
_____________________� ________� _____________� ___________�
_____________________� ________� _____________� ___________�
_____________________� ________� _____________� ___________�

10.�Date�Case�went�to�Jury�__________�11.�Length�of�Deliberations�_____________�
12.�Composition�of�Jury:�
� � � �� 1.�Gender�_____� Occupation�_________________�
� � � � 2.�Gender�_____� Occupation�_________________�
� � � � 3.�Gender�_____� Occupation�_________________�
� � � � 4.�Gender�_____� Occupation�_________________�
� � � � 5.�Gender�_____� Occupation�_________________�
� � � � 6.�Gender�_____� Occupation�_________________�
� � � � 7.�Gender�_____� Occupation�_________________�
� � � � 8.�Gender�_____� Occupation�_________________�
� � � � 9.�Gender�_____� Occupation�_________________�

� � 10.�Gender�____�Occupation�__________________�
� � � � 11.�Gender�____�Occupation�__________________�
� � � � 12.�Gender�____��Occupation�_________________�
� Foreman:� ������Gender�____Occupation�__________________�
13.�Verdict�

Charge� � � � Verdict� � � � Unan./Maj./Hung�
__________________� ___________________� _________________�
__________________� ___________________� _________________�
__________________� ___________________� _________________�
__________________� ___________________� _________________�
14.�Victim�Impact�Statement�� � Y���� N��� �
o Made�by�Whom:�________________________________________�
o Read�in�Court:�� � � � Y���� N�����Unspecified���

15.�Date�of�Sentencing�____________________�
16.�Sentence(s)�Imposed��
o Count� � � � � � � Sentence�

_____________________� � � ____________________________�
_____________________� � � ____________________________�
_____________________� � � ____________________________�
_____________________� � � ____________________________�
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o Sentences�to�run�concurrently��� Y���� N���
o Ancillary�sentences��
� Specify�____________________________________________________�
� ___________________________________________________________�
� ___________________________________________________________�
� ___________________________________________________________�

o Date�from�which�sentence�is�to�begin:�__________________________________�
o Compensation�Order:�� Y���� N��� Amount:______________________�

�

Appeal�

�
1.�Date�of�Notice�of�Appeal�___________� 2.�Date�of�Appeal�Hearing(s)�________�
� � � � � � � � � � � � � � � � � _______�
� � � � � � � � � � � � � � � � � _______�
3.�Appeal�by�Defendant� � � � � � Y���� N���
o Appeal�against�sentence�only�� � � Y���� N���
o Appeal�against�conviction�only� � � Y���� N���
o Appeal�against�conviction�and�sentence� Y���� N���

4.�Appeal�by�Prosecution�� � � � � Y���� N���
o Without�Prejudice�Appeal� � � � Y���� N���
o Appeal�against�Undue�Leniency� � � Y���� N���

5.�Date�of�Appeal�Decision�______________________�
6.�Appeal�Upheld� Y���� N��� Retrial� Y���� N���
7.�New�Sentence(s)�Imposed� �� � � � Y���� N���
8.�New�Sentences�
o Count� � � � � New�sentence�

� ______________� � ______________________________�
� ______________� � ______________________________�
� ______________� � ______________________________�
� ______________� � ______________________________�
o Ancillary�Sentence� � Variation�

� ______________� � ______________________________�
9.�Further�Appeal� Y���� N��� � 10.�Permitted�by�Whom�____________�
�
�
�
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11.�Result�
� _________________________________________________________________�
� _________________________________________________________________�
� _________________________________________________________________�
� _________________________________________________________________�
� _________________________________________________________________�
� _________________________________________________________________�
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VICTIM�IMPACT�STATEMENTS�
�

Case�Information�

�
1.�Case�Code�_________________� � 2.�Date�of�Statement�_____________�
3.�Statement�prepared�by:� Complainant� ��
� � � � � � � Doctor� � � ��
� � � � � � � Psychologist�� ��
� � � � � � � Other� � � �� Specify�__________________�
4.�Length�of�Statement�(in�lines)�____________� 5.�Typed?�� Y���� N���
6.�Read�out�in�court?�Y���� N��� U��� 7.�Date�read�in�Court�___________�
�

Impact�of�the�Rape�

�
1.�Was�physical�impact�of�the�rape�mentioned?�Y��� � N���
o Hospitalization�for�physical�injuries?�� � Y���� N��� Unspecified���
� If�yes,�how�many�times?�_________________________________________�
� For�how�long�on�each�occasion�

_______________________________________________________________�
� Nature�of�injuries�treated?�

_______________________________________________________________�
�������________________________________________________________________�
� How�long�did�the�recovery�take?�_________________________________�

2.�Was�psychological�impact�of�the�rape�mentioned?�� Y���� N���
o Psychological�problems�mentioned:�

� ________________________________________________________________
� ________________________________________________________________
� ________________________________________________________________
� ________________________________________________________________�
o How�long�did�these�problems�last?�____________________________________�
o Hospitalization�for�psychological�injury?� Y���� N��� Unspecified���
� If�yes,�how�many�times?�_________________________________________�
� For�how�long�on�each�occasion?�___________________________________�
� Symptoms�requiring�hospitalization?�______________________________�
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____________________________________________________________________
____________________________________________________________________
____________________________________________________________________�

o Psychiatric�out�patient�treatment?�� � Y���� N��� Unspecified���
� How�long�did�treatment�last?�_____________________________________�

o Psychiatric�medication�prescribed?� � Y���� N��� Unspecified��� �
� How�long�did�treatment�last?�_____________________________________�

o Self�harm�inflicted?� � � � � � Y���� N���
� Injuries�inflicted:�________________________________________________�
____________________________________________________________________
____________________________________________________________________
____________________________________________________________________�

3.�Were�relationship�problems�mentioned?�� � � � Y���� N���
o Separated�from�husband/wife?�� � � � � � Y���� N���
� If�so,�how�long�after�the�rape?�_________________� Unspecified���

o Broke�up�with�boyfriend/girlfriend?� � � � � Y���� N���
� If�so,�how�long�after�the�rape?�_________________� Unspecified���

4.�Were�trust�problems�mentioned?�� � � � � � Y���� N���
o Difficulties�trusting�people�generally?�Y���� N��� Unspecified���
o Difficulties�trusting�men?�� � � Y���� N��� Unspecified���
o Difficulties�trusting�women?� � � Y���� N��� Unspecified���

5.�Were�any�problems�mentioned�other�than�those�already�covered?��
� �� � � � � � � � � Y���� N���
o Family�problems?�� � � � � Y���� N���
� Specify:�________________________________________________________�
____________________________________________________________________
____________________________________________________________________
____________________________________________________________________�

o Work�problems?�� � � � � � � � � Y���� N���
� Took�time�off�work?� � � �� � � � � Y���� N���

� If�yes,�how�much�time?�______________________________________�
� Did�complainant�lose�job?� � � � � � Y���� N���

� If�yes,�was�a�reason�specified?�� � � � Y���� N���
� Specify:�_____________________________________________________�

____________________________________________________________________
____________________________________________________________________�
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� Voluntarily�changed�job�because�of�the�rape?� � Y���� N���
� If�yes,�how�many�times?�______________________________________�
� If�yes,�what�was�complainant’s�original�job?�_____________________�
� What�is�her/his�current�job?�___________________________________�

o Location�changes�(i.e.,�moved�home)?� � � � Y���� N���
� If�yes,�why?�____________________________________________________�
____________________________________________________________________
____________________________________________________________________
____________________________________________________________________�

6.�Were�any�consequences�described�as�positive�for�the�complainant?� �
� � � � � � � � � � � � � Y���� N���
o If�so,�what�were�they?�_______________________________________________�

____________________________________________________________________
____________________________________________________________________
____________________________________________________________________
____________________________________________________________________�

�

Support�Services�Accessed�

�
1.�Which�of�the�following�support�options�were�accessed�by�the�complainant�
(tick�any�that�apply):�
o Husband/wife� � � � � �� � Helpful?� Y���� N���
o Boyfriend/�girlfriend�� � � �� � Helpful?� Y���� N���
o Parents� � � � � � � �� � Helpful?� Y���� N���
o Friends� � � � � � � �� � Helpful?� Y���� N���
o Employer� � � � � � �� � Helpful?� Y���� N���
o Rape�Crisis�Centre� � � � �� � Helpful?� Y���� N���
o Doctor� � � � � � � �� � Helpful?� Y���� N���
o Other� � � � � � � �� � Helpful?� Y���� N���
� Specify:�_______________________________________________________�

�
�
2.�Were�any�of�these�support�services�singled�out�as�especially�helpful?�
_______________________________________________________________________
_______________________________________________________________________
______________________________________________________________________�
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Invalid�Evidence�

�
1.�Any�attempt�made�to�introduce�further�factual�evidence�not�related�to�the�
impact�of�the�rape?� Y���� N���
Specify:�_______________________________________________________________�
_______________________________________________________________________
_______________________________________________________________________
_______________________________________________________________________
_______________________________________________________________________
_______________________________________________________________________�
�

Criminal�Justice�System�

�
1.�Complaints�about�the�criminal�justice�system?� �
o Treatment�by�members�of�the�Gardai� � � Y���� N���
� Specify:�_______________________________________________________�
____________________________________________________________________�
____________________________________________________________________�

o Treatment�at�trial�by�defence�lawyers� � � Y���� N���
� Specify:�_______________________________________________________�
____________________________________________________________________�
____________________________________________________________________�

o Treatment�at�trial�by�prosecution�lawyers� � Y���� N���
� Specify:�_______________________________________________________�
____________________________________________________________________�
____________________________________________________________________�

o The�trial�generally� � � � � � � Y���� N���
� Specify:�_______________________________________________________�
____________________________________________________________________�
____________________________________________________________________�
�

o Delays�� � � � � � � � � � Y���� N���
� Specify:�_______________________________________________________�
____________________________________________________________________�
____________________________________________________________________�

�
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2.�Compliments�for�the�criminal�justice�system?�
o Treatment�by�members�of�the�Gardai� � � Y���� N���
� Specify:�_______________________________________________________�
____________________________________________________________________�
____________________________________________________________________�

o Treatment�at�trial�by�defence�lawyers� � � Y���� N���
� Specify:�_______________________________________________________�
____________________________________________________________________�
____________________________________________________________________�

o Treatment�at�trial�by�prosecution�lawyers� � Y���� N���
� Specify:�_______________________________________________________�
__________________________________________________________________�
__________________________________________________________________�

o The�trial�generally� � � � � � � Y���� N���
� Specify:�_______________________________________________________�
____________________________________________________________________�
____________________________________________________________________�

�
3.�Sentencing��
o General�demand�for�vindication�or�validation�by�the�criminal�justice�system?�

� � � � � � � � � � � Y���� N���
o Specific�demands�
� Specific�sentence�demanded?�____________________________________�
� Minimum�sentence�demanded?�___________________________________�
� Specific�form�of�penalty�demanded?�_______________________________�

o Request�for�leniency?� � � � � � Y���� N���
� Reason�given:�

________________________________________________________________
________________________________________________________________
________________________________________________________________
________________________________________________________________�

4.�Overall�
o Any�description�of�the�criminal�justice�system?�

__________________________________________________________________
__________________________________________________________________
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__________________________________________________________________
__________________________________________________________________�

o Regrets�expressed�about�bringing�matters�to�official�attention?���Y�����N���
o Recommend�others�go�through�the�criminal�justice�system?��������Y�����N���
o Expectations�of�the�criminal�justice�system�mentioned?�

__________________________________________________________________
__________________________________________________________________�

�
5.�Defendant�
o Any�description�of�the�defendant?�

__________________________________________________________________
__________________________________________________________________
__________________________________________________________________
__________________________________________________________________�

�
o Acknowledgement�of�defendant’s�guilty�plea?�� � � �������Y������N���
� Impact�of�the�guilty�plea:�_________________________________________�
____________________________________________________________________
____________________________________________________________________
____________________________________________________________________�



�
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TRIAL�TRANSCRIPTS�

Identification�
�

1.�Case�Code:�__________________________�
�

Introductory�Material�
�

1.�Charges�being�tried:�
����Count�No.� Charge� ������Legislation� �����Verdict� Unanimous?�
_______________________________________________________________________
_______________________________________________________________________
_______________________________________________________________________
_______________________________________________________________________�
�
2.�Total�number�of�witnesses�giving�evidence:�______________________________�
(Only�include�those�witnesses�called�to�give�oral�testimony�at�trial)�
�
3.�Witnesses�giving�evidence:�
� Prosecution� � � � Defence�

�� Complainant� � � ���Defendant�
�� Gardai� � � � ���Others;�please�specify:�
�� Doctor� � � � _______________________�
�� Forensic�specialist� � _______________________�
�� Others;�please�specify:� � _______________________�
� ____________________________�
� ____________________________�

�
4.�Was�complainant�the�first�witness�to�give�evidence?�� Y��� N���

o If�not,�indicate�number�of�complainant�among�witnesses�_____________�
�
5.�Were�statements�read�into�evidence?�� � � Y��� N���

o If�so,�indicate�number�of�such�statements�____________________�
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Complainant’s�Evidence�
�

1.�Across�how�many�sessions�was�complainant�giving�evidence,�including�
examination,�cross�examination�and�re�examination:�_______________________�
(Trials�normally�have�two�sessions�per�day,�one� in� the�morning�from�11�1,�and�
one� in� the� afternoon� from� 2�4;� include� in� the� count� here� all� sessions� in� which�
complainant�is�in�the�stand�even�if�for�only�a�very�short�period)�
�
2.�Location�of�incident�_______________________���3.�Age�at�incident�_________�
�
4.�Relationship�to�defendant�__________________�
�
5.�Consumption�of�chemical�substances:�

o Alcohol� �Y��� N��� � Quantity�_______________________�
o Drugs�� �Y��� N��� � Quantity�_______________________�

�
6.�Was�cross�examination�conducted�by�a�barrister?� Y��� N���
�
7.�Was�Complainant�questioned�about�her�prior�sexual�history�evidence?�
� Y��� N���

o Total�number�of�questions�asked�_______� �
(Include�all�valid�queries�to�which�counsel�expected�an�answer;�exclude�
any�questions�that�the�trial�judge�prohibits)�

o If�there�was�an�application�to�admit�prior�sexual�history�evidence,�date�
of�application�______________�

o Reasons�for�application� ������____________________________________�
������____________________________________�

o Reasons�why�application�is�late�__________________________________�
���������__________________________________�

o Reasons�for�granting�permission� _______________________________�
� � � � � _______________________________�
� � � � � _______________________________�
� � � � � _______________________________�
�
o Did�prosecution�ask�complainant�about�her�prior�sexual�history?�

Y��� N���
�
8.�Was�Complainant�questioned�about�her�appearance?� Y��� N���

o Total�number�of�questions�asked�_____________�
�
9.�Was�Complainant�questioned�about�her�behaviour?�� Y��� N���

o Total�number�of�questions�asked�_____________�
o Was�complainant�asked�about:��
�
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� � Her�behaviour�with�defendant?�
o �At�the�time�in�question�� � Y��� N���

Total�number�of�questions�asked�_________�
o Prior�to�the�time�in�question� Y��� N���

Total�number�of�questions�asked�_________�
Her�behaviour�generally?�

o At�the�time�in�question�� � Y��� N���
Total�number�of�questions�asked�_________�

o Prior�to�the�time�in�question� Y��� N���
Total�number�of�questions�asked�_________�

�
10.�Objections�to�presence�in�court�of�Complainant’s�friend� Y��� N���

o At�what�point�in�the�trial?�_______________________________________�
o Reasons�for�objection��___________________________________________�
� ����������������������������������������___________________________________________�
� ����������������������������������������___________________________________________�
o Result�of�objection:�� Upheld� ��� Overruled����
o Judge’s�reasoning�_______________________________________________�

�
11.�Total�number�of�objections�raised�by�defence�(excl.�9)�__________�

o Note�anything�unusual:�
� ____________________________________________________________�

� ____________________________________________________________�
� ____________________________________________________________�
�
12.�Total�number�of�objections�to�cross�examination�raised�by�prosecution�______�

o Note�anything�unusual:�
� ____________________________________________________________�

� ____________________________________________________________�
� ____________________________________________________________�
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�
Defendant’s�Evidence�

�
1.�Did�defendant�give�evidence?� Y��� N��� � _______________�
�
2.�Age�at�incident�________���3.�Relationship�to�complainant�__________________�
�
4.�Consumption�of�chemical�substances:�

o Alcohol� Y��� N��� Quantity�____________________________�
o Drugs�� Y��� N��� Quantity�____________________________�

��
5.�Defence�strategy� � � � Primary� ����Secondary�

o Denial�of�sexual�intercourse� ���� ������� �������������
o Consensual�sexual�intercourse� ��������� ������� �������������
o Honest�Belief�in�consensual�sexual�intercourse����� �������������
o Other;�please�specify� � � ��������������������������
o _______________________________________________________________�

� _______________________________________________________________�
� _______________________________________________________________�
�
6.�Was�defendant�questioned�as�to�his�character?� � Y��� N���
�
7.�Was�Defendant�questioned�as�to�previous�convictions?�� Y��� N���

o State�the�prior�convictions�_______________________________________�
� � ��������������������������������_______________________________________�
� � ��������������������������������_______________________________________�
� � ��������������������������������_______________________________________�
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�
Judge’s�Charge�

�
1.�Corroboration�warning�given?� � Y��� N���

o Reasons�for�the�warning��________________________________________�
� � � �������������________________________________________�
� � � �������������________________________________________�

o Definition�of�corroboration���_____________________________________�
������������������������������������������������������������������______________________________________�
������������������������������������������������������������������______________________________________�
������������������������������������������������������������������______________________________________�

o Potentially�corroborative�evidence�identified�� Y��� N���
Specify������_____________________________________________________�

�����������������������������������_____________________________________________________�
�����������������������������������_____________________________________________________�
�����������������������������������_____________________________________________________�
�
2.�Requisitions�made�on�Corroboration:�

o By�Whom� � � Prosecution��� ��Defence���
o Were�the�Requisitions�accepted� � � Y��� N���
o If�Yes,�what�effect�did�the�Requisition�have?�________________________�

�������������������������������________________________�
�������������������������������________________________�
�������������������������������________________________�
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�
Sentencing�

�
1.�Defence�Counsel’s�Arguments�

o Mitigating�Factors���_____________________________________________�
����_____________________________________________���
����_____________________________________________�

o Sentencing�Suggestions�__________________________________________�
�
2.�Prosecution�Counsel’s�Arguments�

o Aggravating�Factors�_____________________________________________�
������������������������������������������������������____________________________________________�
������������������������������������������������������____________________________________________�

o Sentencing�Suggestions�__________________________________________�
o Demand�for�Compensation���Y��� N��� Amount�_______________�

�
3.�Primary�sentences�imposed� �
� Count�No.� � Charge� � � Sentence�
_______________________________________________________________________
_______________________________________________________________________
_______________________________________________________________________
_______________________________________________________________________�
�
4.�Sentences�to�run�concurrently� � Y��� N��� N/A��� �
�
5.�Ancillary�sentences�imposed
� __________________________________________�
� __________________________________________�
� __________________________________________�
� __________________________________________�
� __________________________________________�
�
6.�Compensation�for�Complainant� ���Y��� N��� Amount�________�
�
7.�Reasons�for�Sentence�

o Mode�of�Punishment�explained�by�judge� Y��� N���
� � Specify���_______________________________________________�
�������������������������������������������������_______________________________________________��������������������������
�������������������������������������������������_______________________________________________��������������������������
�������������������������������������������������_______________________________________________��������������������������

o Mitigating�Factors�identified�by�judge� Y��� N���
� � Specify���_______________________________________________�
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